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THE TEN LEADING ANTITRUST — FEDERAL TRADE 
COMMISSION CASES 


by 


Ear. W. KINTNER* 


At least one of the cases that the Commission lost I consider 
to be among the ten most significant cases because it provided the 
impetus necessary for the passage of the Wheeler-Lea Amendment 
which greatly enlarged the sphere of the Commission’s activities. 

The cases I have selected’ are all Supreme Court cases and all 
arose in the usual fashion, i.e., a complaint filed by the Commission 
followed by hearings and the issuance of an order to cease and desist 
which was reviewed by a circuit court in which either the Commission 
or the adversary party took an appeal to the Supreme Court. 


First Case 
[F. T. C. v. Gratz, et al., 258 U. S. 483 (1920) ] 


The first case on my list of the ten most significant decisions is 
Federal Trade Commission v. Gratz, et al., 253 U. S. 421 (1920). 

Before discussing the facts of this case I suppose I should point 
out that some of the earlier decisions now seem rather elementary 
and their significance may have been dimmed by lapse of time and 
in some instances, as in the case of Gratz, they may not even repre- 
sent the law today. But at the time they were decided they had a 





* General Counsel, Federal Trade Commission. 

Ed. Note: This paper was delivered on May 12, 1958 before the Federal Bar 
Association, Antitrust Committee, and the views expressed herein are the writer’s, and 
do not necessarily constitute the views of the F. T. C. 


1 (1) United States vy. Addyston Pipe & Steei Co., 85 Fed. 271 (C. A. 6, 1898); 
(2) Standard Oil Co. v. United States, 221 U. S. 1 (1911); (3) United States v. Alumi- 
num Company of America, 148 F. 2d 416 (C. A. 2, 1945); (4) American Tobacco 
Co. v. United States, 328 U. S. 781 (1946); (5) United States v. duPont (Cellophane), 
351 U. S. 377 (1956); (6) United States v. Colgate & Co., 250 U. S. 300 (1919); 
(7) United States v. Socony-Vacuum Oil Co., 310 U. S. 150 (1940); (8) Standard 
Oil Co. (Calif.) v. United States, 337 U. S. 293 (1949); (9) United States v. duPont 
(General Motors), 353 U. S. 586 (1957); (10) United States v. Paramount Pictures, 
Inc., 334 U.S. 131 (1948). 
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substantial impact on the Commission’s operations. I have selected 
some for that reason alone. 

The Gratz case arose under Section 5 of the Federal Trade Com- 
mission Act and Section 3 of the Clayton Act and involved tie-in 
sales of jute bagging and steel bands for banding and baling cotton. 

Gratz represented a leading company selling steel bands (Car- 
negie Steel) and an equally large jute bag manufacturing firm. 
His company controlled a substantial portion of the business in these 
fields and according to the complaint and findings of the Commission 
he had refused to sell one product without the other. 

The Commission found that Gratz had engaged in unfair methods 
of competition under the Federal Trade Commission Act but dis- 
missed the charge under the Clayton Act. Gratz petitioned the Second 
Circuit Court of Appeals for review and upon review that Court 
set aside the cease and desist order on the grounds that there was 
no evidence of unfair methods of competition—even though the proof 
of tie-in sales was quite clear—since no monopoly was created, and 
since there was no finding that tie-in sales were the general practice 
of Gratz. 

The Court said that since there was no finding that tie-in sales 
were the general practice of Gratz the order should be set aside, the 
Commission not being empowered to adjudicate specific grievances. 

The Commission appealed to the Supreme Court and in 1920 
Justice McReynolds, speaking for the majority, upheld the Circuit 
Court on the grounds that the complaint was insufficient (this ques- 
tion had not arisen before in the case) in that it did not spell out 
why tie-in sales in this case constituted an unfair method of com- 
petition. The Court went on to say that the order must follow the 
complaint and since the complaint was insufficient the order must 
fall. Needless to say, this strict construction of administrative plead- 
ings is no longer the law. Justices Brandeis and Clark dissented. 

I think this case is significant, first, because it was the very first 
case under the Federal Trade Commission Act to reach the Supreme 
Court. 

Secondly, it enunciated the doctrine which is still the law that 
what is or is not an unfair method of competition is essentially a 
question of law for the courts to decide. I think it may also be 
noted that the case is significant because it at least suggests that 
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what is now well understood—that there is a distinction between 
the “unfair competition” concept of the common law and the “un- 
fair methods of competition” provision of the Federal Trade Com- 
mission Act. I think it is also significant in that by comparing this 
decision with decisions in later cases, for example, Morton Salt, 
Cement and National Lead, we can see the progress made by the 
courts in construing the antitrust laws. This was a very restrictive 
interpretation at a time when administrative law was still in its 
infancy and when the courts had not clearly fixed in their own minds 
the relationship between the administrative and judicial process. 

My distinguished predecessor William T. Kelly, who was present 
at the argument of the Gratz case, told the staff that during the 
course of Government counsel’s argument, Justice White leaned over 
the bench and asked whether or not Government counsel took the 
position that it would be unlawful to tie a cup and saucer together 
for selling purposes. When counsel answered in the affirmative, 
it was the consensus of all attorneys present that the case was lost. 
Understandingly enough the Commission was hesitant to bring more 
tie-in cases for some time, cup and saucer or no. 


SEcOND CASE 
[F. T. C. v. Winstead Hosiery Co., 258 U. S. 483 (1922) ] 


The second case I deem to be of special significance is Federal 
Trade Commission v. Winstead Hosiery Company, 258 U. S. 483. 
This case was decided by the Supreme Court in 1922. 

In this case the Commission complained that Winstead Hosiery 
was violating Section 5 of the Federal Trade Commission Act in 
that the underwear it manufactured and sold to retailers it branded 
in various ways as wool when in fact it was not all wool but part 
wool and sometimes contained as little as 10% wool. 

This labeling did not deceive the retailers since it had been known 
to them for years that such labeling was frequently false. It was 
also established, however, that some of the more ethical manu- 
facturers would manufacture all wool underwear. 

The circuit court made short shrift of the Commission's position 
saying that it was not made the censor of commercial morals generally. 
It went on to say that there was “obviously no unfair method of 
competition as against other manufacturers of underwear. The labels 
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were thoroughly established and understood in the trade.” It said 
there was no “passing off of petitioner’s goods for those of another 
manufacturer” which was the old common law concept. It said 
there was no combination in restraint of trade nor intent to estab- 
lish a monopoly and in short it could simply see no basis for our 
suit. Significantly enough it said that “assuming that consumers are 
misled because they do not understand the trade signification of 
the labels or because some retailers deliberately deceive them as to 
its meaning, the result is in no way connected with ‘unfair com- 
petition,’ but is like any other misdescription or misbranding of 
products.” 

While the Court recognized that some manufacturers might not 
do this and while it’ might be desirable to prevent misdescription 
it did not understand that this came within the province of the 
Federal Trade Commission. 

The Supreme Court took a completely different view of the 
problem and opened up the door to the very significant work which 
the Commission has undertaken in connection with deceptive prac- 
tices. 

Justice Brandeis who wrote the dissent in the Gratz case spoke 
for the majority in this instance and in doing so he recognized the 
fact that the common law concept of unfair competition was not 
as broad as the “unfair methods of competition” provision of the 
Federal Trade Commission Act. 

The Justice pointed out that while the retailers might not be 
fooled by this mislabeling the public was not so sophisticated and 
might well not know that mislabeling was a trade practice and that 
the public could be misled by such false labels into buying part 
wool underwear thinking it was getting the fur product—thus divert- 
ing trade from a competitor and injuring that competitor. (Anyone 
here who has worn pure wool underwear will agree, I believe, that 
this case not only represents progress on the part of the courts but 
may well have saved humanity from itching itself into a psychiatric 
state. ) 

In pointing out that the public could be misled by false labeling, 
although the retailers were not, the court established two doctrines 
that at the time marked a great advance in our efforts to control 
unfair competition, which doctrines are now routinely accepted as 
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law. Thus it established that: (1) Placing in the hands of others 
an aid in deceiving the public constitutes an unfair method of com- 
petition; and it also established that (2) a method of competition 
may be proscribed even though competing customers may protect 
their trade by resorting to the same method. 

The decision is also significant in that it foreshadowed the clear 
holding of the Keppel case that deception of the public may constitute 
an unfair method of competition even though a competitor could 
not successfully maintain a suit for unfair competition at common 
law. 

The Winstead Hosiery case enunciated principles that have been 
basic in our antideceptive work. The decisions in our lottery cases 
have been almost entirely based on the basic holding of the Winstead 
case and it has been an important decision in connection with our 
efforts to control the claims made by door to door salesmen who 
have at times been rather extravagant in their claims. In connection 
with this case I suppose I should mention the Standard Education 
Society case which came along in 1937 (302 U. S. 112). It also 
represents one of our landmark cases in antideceptive work. I have 
not marked it as one of my ten most significant cases because I 
thought essentially it represented a refinement of the doctrines first 
laid down by Brandeis in the Winstead case. 


Tuirp CASE 
[F. T. C. v. Raladam Co., 283 U. S. 643 (1931)] 


For my next significant case I picked the first Raladam decision 
in 1931. You will appreciate of course that there is a considerable 
interval between the Winstead case and the Raladam case and I 
do not mean to suggest that during that period the Commission 
was quiescent. In fact there were many decisions over which I had 
to ponder. We did a great deal of work on resale price maintenance. 
In that connection we had the important Beechnut decision (257 
U. S. 441 (1922)). During that period some of our conspiracy 
work was the subject of Supreme Court review including the East- 
man case (274 U. S. 619 (1927)) which was very important on 
the power of the Commission to order divestiture, and we had the 
very significant Pacific States Paper Trade Association case (273 
U. S. 52 (1927)). While we continued during this time to develop 
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the law of Section 5, and while the courts began to give more 
favorable consideration to Commission decisions, nevertheless it was 
during this period that we found ourselves unable to enforce ade- 
quately Sections 2 and 7 of the Clayton Act. For example, the 
Meat Packing Company cases (272 U. S. 554 (1926)) just about 
ended the Commission’s hopes of making effective use of Section 7. 
As I say the law of Section 5 was developed during this period but 
perhaps the most significant feature of the whole era was the set- 
backs the Commission received in connection with its efforts under 
Section 7 and its inability to obtain liberal interpretation of its 
powers under Section 2. So I come to the Raladam case as my next 
most significant case. 

During the 1920’s the Commission was becoming aware of more 
and more false and misleading advertising, labeling, etc. In an effort 
to stop this vice the Commission filed a complaint against the 
Raladam Co. charging unfair methods of competition under Section 
5 of the Federal Trade Commission Act. 

Raladam Co. was offering for sale to wholesalers who in turn 
sold to retailers in various states, a so-called obesity cure. Among 
the ingredients of this medicine was Dessicated Thyroid which it 
was alleged could not be safely taken by all users without impairing 
the health of a large portion of them and could not be taken 
safely except on advice of a physician and under his observation. 
The complaint alleged that Raladam was in competition with others 
who published and sold printed professional advice, books of in- 
formation and instruction, etc., for dissolving or otherwise removing 
excess flesh. Raladam represented that the preparation was safe 
for human consumption. 

The circuit court reviewed and reversed the cease and desist 
order of the Commission. Certiorari was granted on the limited 


question of jurisdiction of the Commission to enter the order. 

The Court had no difficulty in finding that the advertising was 
unfair and that it was injurious to the public, however, it found that 
this was not sufficient under Section 5 and that a showing must be 
made that competition existed, and having failed in this respect 
it had no authority to enter the order. 
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The Court said in part: 


It is obvious that the word “competition” imports the 
existence of present or potential competitors, and the unfair 
methods must be such as injuriously affect or tend thus to 
affect the business of these competitors—that is to say, the trader 
whose methods are assailed as unfair must have present or 
potential rivals in trade whose business will be, or is likely 
to be, lessened or otherwise injured. It is that condition of 
affairs which the Commission is given power to correct, and 
it is against that condition of affairs, and not some other, 
that the Commission is authorized to protect the public. Official 
powers cannot be extended beyond the terms and necessary 
implications of the grant. If broader powers be desirable they 
must be conferred by Congress. They cannot be merely assumed 
by administrative officers; nor can they be created by the courts 
in the proper exercise of their judicial functions. 


At the same time the Court recognized that it was hard to see 
why Congress would set itself to the task of devising means and 
creating administrative machinery for the purpose of preserving 
the business of one knave from the unfair competition of another. 
The Court nevertheless said and held that one of the facts neces- 
sary to support the jurisdiction of the Commission was the existence 
of competition and that from the proof it was impossible to say 
whether as a result of respondent’s advertisements any business was 
diverted or was likely to be diverted from others engaged in like 
trade or whether competitors identified or unidentified were injured 
in their business or were likely to be injured or indeed whether any 
other anti-obesity remedies were sold or offered for sale in com- 
petition or were of such a character as naturally to come into any 
real competition with respondent’s preparation in the interstate 
market. This decision left the field wide open for all sorts of de- 
ceptive practices wherein it would be virtually impossible to prove 
that competition between manufacturers had suffered. As a result 
of this decision Congress became aware of the shortcomings of the 
Federal Trade Commission Act and it was largely as a result of 
this decision that the Wheeler-Lea Amendment was passed in 1938 
which of course substantially affected the work of the Commission. 
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Not only were the words “unfair or deceptive acts or practices” 
added to Section 5 but completely new sections were added with 
respect to advertisements of foods, drugs, devices and cosmetics and 
what is perhaps even more important, the amendment provided 
finality fur Commission orders. This amendment with all its ramifi- 
cations gave the Commission a new breath of life and has enabled it 
to make real strides, particularly in connection with its antideceptive 
work, 


FourtH CASE 
[F. T. C. v. Keppel & Bro., 291 U. S. 304 (1934) } 


The Keppel case was the first and only lottery case of the Com- 
mission that has been passed upon by the Supreme Court. In thi: 
instance the Commission found that Keppel, one of numerous candy 
manufacturers similarly engaged, manufactured, sold and distrib- 
uted in commerce package assortments of candies known to the 
trade as “break and take” packages in competition with manufac- 
turers of assortments known as straight goods packages. Both types 
of assortments were packed for sale by the piece at a small price 
in retail stores in what is known as the penny candy trade. The break 
and take assortments are so arranged and offered for sale to con- 
sumers as to avail of the element of chance as an inducement to the 
retail purchasers. For example, one typical assortment consisted of 
120 pieces retailing at 1 cent each and included four pieces each 
having concealed within its wrapper a single cent so that the pur- 
chasers of those particular pieces of candy received ba: k the amount 
of the purchase price and thus obtained the candy without cost. 

The Commission found in this case that the sale and distribution 
of candy by lot or chance was against public policy and it also 
found that many manufacturers of competing candies refused to en- 
gage in the distribution of the break and take type of package because 
they regarded it as reprehensible and encouragement of gambling 
among children. They found that such manufacturers were placed 
at a disadvantage in competition. Keppel argued in this case that 
the practice was beyond the reach of the Commission because it did 
not fall within any of the classes of cases which had been held 
subject to the Commission’s prohibition. The Court was thus pre- 
sented with a question of the extent of the phrase “unfair methods 
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of competition” and it said “It would not have been a difficult 
feat of draftsmanship to have restricted the operation of the trade 
commission act to those methods of competition in interstate com- 
merce which are forbidden at common law or which are likely to 
grow into violations of the Sherman Act, if that had been the pur- 
pose of the legislation.’ The Court went on to say that the Act 
undoubtedly was aimed at all the familiar methods of law violation 
which prosecutions under the Sherman Act had disclosed. But it 
also had a broader purpose. It pointed out that it was because 
the common law had given to the words “unfair competition” a 
narrow meaning that the broader and more flexible phrase “unfair 
methods of competition” was substituted. The Court significantly 
held that the phrase did not admit of precise definition but the 
meaning and application of it must be arrived at by what this 
Court has called the gradual process of inclusion and exclusion 
It said “It is unnecessary to attempt a comprehensive definition of 
the unfair methods which are banned, even if it were possible to 
do so . . . new or different practices must be considered as they 
arise in the light of the circumstances in which they are employed.” 
The case is also significant in that it demonstrated that the Court 
had drawn away from a strict criminal law type of construction 
of the Act to a more flexible interpretation giving the law some of 
the flexibility necessary to cope with new and different methods of 
competition. It is significant also on the fact that the Court recog- 
nized the public policy statement in the Act to be of substance rather 
than merely descriptive. It is perhaps noteworthy too that the Court 
noted that a determination by the Commission of what is a method 
of unfair competition should be given weight although in the final 
analysis the question is still one for the courts’ determination. 


FirtH CAsE 


[Fashion Originators Guild of America v. F. T. C., 
312 U. S. 457 (1941)] 


I have chosen this case because of the clarity and range of the 
opinion of the court and because it foreshadowed the opinion in the 
Cement case which was to come along some seven years later. 

As you may recall the case was the so-called “style piracy” case. 
Members of the Guild charged that style pirates were copying the 
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materials and design of their dresses and then selling these copies 
to retailers at lower prices. To combat this practice the manufac- 
turers and dress designers set up the Guild, provided for a boycott 
of any retailers handling the pirate dresses, and set up a system 
of policing and punishment of its members who did business with 
anyone on the boycott list. 

The Court held that these activities violated, not only the Sherman 
Act but also the Clayton Act and were contrary to the policies 
enunciated by Congress in the Federal Trade Commission Act. 
In the course of its opinion the Court cited with approval such land- 
mark cases as National Cotton Oil Co. v. Texas, 197 U. S. 115; 
Standard Sanitary Mfg. Co. v. U. S., 266 U. S. 48; Eastern States 
Retail Lumber Dirs. Assn. v. U. S., 234 U. S. 600; and Addyston 
Pipe and Steel Co. v. U. S., 175 U.S. 211. 

The Court distinguished this case from the Appalachian Coal 
case and the Sugar Institute case on the grounds that the purpose 
and object of the combination, its potential power, its tendency 
to monopoly, the coercion it could and did practice upon rival 
methods of competition took the Guild case out from under the 
rules announced in the Appalachian and Sugar Institute cases. 

The Court rejected the rule of reason doctrine saying “. . . the 
reasonableness of the methods pursued by the combination to ac- 
complish its unlawful objectives is no more material than would be 
the reasonableness of the prices fixed by unlawful combination.” 
Citing Thomsen v. Cayser, the Trenton Potteries and Socony Vacuum 
cases. 

And the Court went on to point out that even if the systematic 
copying of dress designs were tortious under the laws of every state 
that would not justify the Guild members in combining to regulate 
and restrain interstate commerce in violation of federal law. 

In the course of the decision the Court pointed out that the 
Sherman and Clayton Acts (Section 3) were not limited in their 
scope to price fixing, limitation of production or to bringing about 
a deterioration in quality; and that the Federal Trade Commission 
Act policy was to reach unlawful acts at their incipiency, not to 


wait for fruition. 
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This vigorous opinion also indicates to me that the Court was 
showing a greater and more mature understanding of the necessity 
for a strong, flexible interpretation of the antitrust laws. 


SixtTH CASE 
[F. T. C. v. Cement Institute, 333 U. S. 683 (1948) ] 


I mentioned the Cement Institute case a moment ago. In this 
case, decided by the Supreme Court we again have a strong opinion 
from the court reaffirming many earlier decisions and distinguishing 
Cement Mfgrs. Protective Assn. v. U. S.—The Old Cement case— 
saying it had little relevance if any. In making the distinction be- 
tween the present case, the Old Cement case and the Maple Flooring 
case the Court showed a willingness to give a broader meaning and 
scope to the antitrust laws than it had exhibited in earlier cases. 

I shall not bore you with the detailed facts of this case. As you 
probably know, the nub of the controversy was the concerted use 
by a large portion of the Cement Manufacturers in this country 
of the multiple basing point delivered price system which called for 
phantom freight absorption resulting in price discriminations and 
identical prices to purchasers of cement irrespective of location within 
a given basing point zone. 

The Commission issued a cease and desist order barring con- 
certed use of a basing point system which resulted in substantial iden- 
tity of delivered prices. The order was set aside by the Circuit Court 
of Appeals (7th). The Supreme Court reversed and remanded to 
the Circuit Court with directions to the Court to enforce the order. 

The case brought before the Court concerted use of a multiple 
basing point system and in affirming the order the Court reaffirmed 
in clear and unmistakable language many important principles of 
antitrust law. Among these are the following: 


1. Conduct which violates the Sherman Act also constitutes an 
unfair method of competition under Section 5 of the Federal Trade 
Commission Act (id. at 690-691, 694). This principle was fore- 
shadowed by the decision in Fashion Originators Guild but made 
particularly clear in this case. 


2. The filing by the Attorney General, during the pendency of 
the Commission proceeding, of a Sherman Act suit against the same 
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parties and involving the same practices is not a bar to the con- 
tinuance of the Commission proceeding. The Sherman Act and the 
Federal Trade Commission Act “provide the Government with cu- 
mulative remedies against activity detrimental to competition” (id. 


at 694). 


3. Congress intended by the Federal Trade Commission Act 
to vest the Commission “with adequate powers to hit at every trade 
practice, then existing or thereafter contrived, which restrained com- 
petition or might lead to such restraint if not stopped in its in- 
cipient stages” (id. at 694). 


4. Although “all conduct violative of the Sherman Act may also 
likewise come within the unfair trade practice prohibitions of the 
Trade Commission Act, the converse is not necessarily true. It has 
long been recognized that there are many unfair methods of com- 
petition that do not assume the proportions of Sherman Act vio- 
lations” (id. at 694). 


5. Evidence of conduct of the respondents during the period of 
the National Industrial Recovery Act, which sponsored price fixing, 
was properly considered by the Commission as “showing the existence 
of a continuing combination among respondents to utilize the basing 
point pricing system” (id. at 704). 


6. The Commission is not “restricted by the rigid rules of evi- 
dence” (id. at 705-706). 


7. While Section 2(b) of the amended Clayton Act permits a 
seller “to sell one customer at a lower price than it sells to an- 
other if the price is ‘made in good faith to meet an equally low 
price of a competitor,” the provision does not authorize a seller 
to adopt the “pricing system” of a competitor which results in price 
discrimination; to the contrary, Section 2(b) is not concerned with 
pricing systems but “places emphasis on individual competitive situ- 
ations, rather than upon a general system of competition” (id. at 
725). In this connection it is of course true that the Court was 
reaffirming the principle that it had previously announced in the 
Staley case but I selected this case rather than the Staley case because 
it of course had a much broader scope than Staley. 
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8. The language of Commission orders should be “clear and 
precise.” But the Commission “has a wide discretion generally in 
the choice of remedies to cope with trade problems entrusted to it 
by the Commission Act,” and the courts should “give great weight” 
and “should not lightly modify” the Commission’s orders (id. at 726). 


SEVENTH CASE ; 
[F. T. C. v. Morton Salt Co., 334 U. S. 37 (1948) ] 


My next case is the Morton Salt case which provides, in my 
opinion, the basic interpretation of Section 2(a). I think everyone 
here appreciates that factually Morton was granting various types 
of discounts to purchasers who were competing in the resale of 
its salt. The Seventh Circuit Court set aside the Commission’s order 
holding that the crucial findings on injury to competition were not 
supported by the evidence. 

The Supreme Court reversed holding that the Commission’s find- 
ings on injury were adequately supported by the evidence and re- 
manded the case for reconsideration for one proviso of the Com- 
mission’s order. That proviso was stricken and actually resulted in 
a broadening of the original order. 

This important Supreme Court case had of course been preceded 
by the Corn Products case, 324 U. S. 726 (1945) and the Staley 
case, 324 U. S. 746 (1945). Nevertheless, it has provided the ba:ic 
interpretation of 2(a). The Court in this case clearly stated the 
doctrine that “Congress considered it to be an evil that a large buyer 
could secure a competitive advantage over a small buyer solely 
because of the large buyer’s quantity purchasing ability.” In this 
case the Court made clear that the cost defense was a burden which 
would have to be borne by the seller. The Court noticed that it 
had already said in the Corn Products Refining case that “The 
statute does not require that the discriminations must in fact have 
harmed competition, but only that there is a reasonable possibility 
that they ‘may’ have such an effect.” 

The majority emphasized that the Commission might bar dis- 
criminatory prices upon the “reasonable possibility” that different 
prices to competing purchasers may have the defined effect. 

The Court virtually eliminated the de minimis argument which 
is advanced in so many cases of this type when it observed that 
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“There are many articles in a grocery store that considered separately 
are comparatively small parts of a merchant’s store. Congress in- 
tended to protect a merchant from competitive injury attributable to 
discriminatory prices on any or all goods sold in interstate commerce 
whether the particular goods constituted a major or minor portion 
of his stock. Since a grocery store consists of many comparatively 
small articles there is no possible way effectively to protect a grocer 
from discriminatory prices except by applying the prohibitions of the 
Act to each individual article in the store.” 


E1icHTH CASE 
(U. S. v. Morton Salt, 338 U. S. 692 (1950) ] 


My next case involves the same respondent. It is the case of 
United States v. Morton Salt, 338 U. S. 692 (1950) wherein the 
Commission won a significant victory in connection with its enforce- 
ment procedures and in effect a new charter of liberty for its whole 
investigative program. 

Briefly, the facts are these: 

In 1947 the Seventh Circuit entered a decree modifying a Com- 
mission order to cease and desist and affirming and enforcing the 
modified order, against Salt Producers Assn. and its members in 
the salt producing industry, to discontinue a conspiracy to fix prices 
in the sale of salt. 

The Court’s decree expressly reserved jurisdiction in the Court to 
enter such further orders “as may become necessary effectively to 
enforce compliance” with the decree and “to prevent evasion thereof.” 

In' 1947, the Commission without applying to the Court for leave 
to do so, issued an order requiring detailed supplemental reports 
from the corporations showing continuing compliance with the cease 
and desist order. The order recited that the reports were required 
under the Commission’s rules of practice and under Sections 6(a) 
and 6(b) of the Federal Trade Commission Act. Our old friend, 
Morton Salt Co. along with International Salt, refused to comply. 
Notices of default were issued calling attention to 100 dollar a day 
penalty for default called for by Section 10 of the Act. 

Suits were instituted in the United States District Court asking 
for mandatory injunctions to compel the filing of the required reports 
and judgments for the prescribed penalties. On motions for summary 
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judgments filed by both sides, the District Court entered a judgment 
dismissing the Commission’s complaints. The lower court judgments 
were affirmed by the Circuit Court for the Seventh Circuit—the court 
holding the Commission’s action was an invasion of the Circuit 
Court’s exclusive jurisdiction to enforce its decree. 

The Supreme Court (two justices not participating) unanimously 
reversed. 

In reaching this important decision the Court expounded several 
important principles of law summarized below. 


1. The Court discussed at length the fundamental relationship 
between courts and administrative agencies, and called attention to 
their distinctive functions (338 U. S. at 638-643). It said that the 
Commission’s efforts to enforce the decree represented “a vindication 
rather than a usurpation of the court’s power’ (id. at 641). It 
likened the Commission’s investigatory powers to those of the Grand 
Jury, which do not depend on the existence of a case or controversy 
and which can be exerted “merely on suspicion that the law is being 
violated” (id. at 642). The Court held that the Commission “has 
a continuing duty to prevent unfair methods of competition and 
unfair or deceptive acts or practices in commerce. That respon- 
sibility as to all within the coverage of the Act is not suspended 
or exhausted as to any violator whose guilt is once established” (id. 


at 639). 


2. The Court held (id. at 644-647) that the Commission’s 
Rules of Practice and Statement of Organization, Procedures and 
Functions, published in the Federal Register, were in sufficient 
detail, insofar as they relate to requiring supplemental reports of 
compliance, to satisfy the requirements of Section 3(a) of the Ad- 
ministrative Procedure Act. It also held that Section 6(b) of that 
Act, which proscribes any requirement of a report or other investi- 
gative demand “in any manner or for any purpose except as au- 
thorized by law,” had not been violated. The Court pointed out, 
however, that the Administrative Procedure Act “created safeguards 
even narrower than the constitutional ones, against arbitrary official 
encroachment on private rights” (id. at 644). 


3. It was argued, and the Court of Appeals held, that the power 
of the Commission, derived from Sections 6(a) and 6(b) of the 
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Federal Trade Commission Act, to require annual and special re- 
ports from corporations could not be used in proceedings under 
Section 5, but was limited to general economic surveys for the 
President, the Congress or the Attorney General. The Supreme Court 
held, however, that the power was not so limited (id. at 649-650), 
and that the Act must be read as an “integrated whole.” It held 
that the fact that Section 5 applies to individuals, partnerships and 
corporations, while Sections 6(b) and 10 apply only to corpora- 
tions, does not require a different result (id. at 650-651). It said 
that even though the use of the power derived from Section 6(b) 
in aid of enforcement of a court decree may have been “novel and 
unprecedented,” this did not furnish a “basis for holding that any 
power ever granted to the Trade Commission has been forfeited by 


nonuser” (id. at 647-648). 


4. The Court held that the Commission’s order requiring the 
reports did not transgress the Fourth Amendment’s proscription of 
unreasonable searches and seizures or the Fifth Amendment’s due 
process of law clause (id. at 651-654). It held that, while corpo- 
rations have protection from such sweeping demands as those made 
in Federal Trade Commission v. American Tobacco Co., 264 U. S. 
298 (1924), if “the inquiry is within the authority of the agency, 
the demand is not too indefinite and the information sought is 
reasonably relevant” to the Commission’s jurisdiction, the Com- 
mission’s investigatory powers have not been exceeded (id. at 652). 

As a footnote, it should be added that following the decision 
the required reports were filed, and the Government collected $40,000 
in penalties from each of the corporations for the delay in filing. 

The decision in this case afforded us a real substantial plank 
on which to base our arguments in our more recent subpoena cases 
including the Tuttle case, the Menzies case and Bowman case. 
These are all circuit court cases which we won and in which certiorari 
was denied. They made certain and positive that our power of 
subpoena was broad enough to effectively do the work of the Com- 
mission. While they are not directly on the point decided in the 
Morton Salt case nevertheless in my view that case paved the way 


for these very significant decisions. 











LEADING ANTITRUST — FEDERAL TRADE COMMISSION CASES 623 


Nintu Case 
[F. T. C. v. National Lead Co., 352 U. S. 419 (1957)] 


Another recent decision which I consider very important to those 
subject to the laws administered by the Commission, is that rendered 
in February, 1957, in the case of Federal Trade Commission v. 
National Lead Co., 352 U. S. 419. I had the privilege of arguing 
this case in the Supreme Court. 


The contested issue resolved by the decision was simple but of 
far-reaching consequences. The Commission had found that National 
Lead and others had jointly used a zone-delivered price system, with 
the purpose and effect of systematically matching each other’s prices 
throughout the country. As usual in such cases the order forbade 
further concerted use of such a system. But it did not only that; 
it also forbade separate or individual use, by any of the respondents, 
of a “zone delivered price system for the purpose or with the effect 
of systematically matching the delivered price quotations or the de- 
livered prices of other sellers.” The lawfulness of this part of the 
order was the prime issue of the case as it reached the Supreme Court. 
(Bear in mind that just nine years before in the Cement case, the 
Court had stressed the concert of action by the defendants. ) 


Now that issue arose from the fact that there was no ruling or 
contention that such a separate use of a zone delivered price system, 
even for that purpose or with that effect, was unlawful. The order 
thus, in the context of the case at least, forbade a lawful course of 
action. National Lead contended that this was improper, and the 
Commission contended that it was valid, as a necessary means of 
preventing the indefinite continuation of the existing non-competitive 
price structure in the industry, established and perfected by the un- 
lawful means set forth in the findings and revealed by the evidence. 
The Court ruled for the Commission. 

The decision had been presaged, of course, by the holdings and 
comments in Segal and Ruberoid pertaining to the Commission’s 
discretion in its choice of a remedy deemed necessary to bring 
to an end an unlawful practice found to exist. And the Court noted 
that the complaint had included an allegation that each respondent 
had used and adhered to the zone system of selling “for the purpose 
and with the effect of enabling the respondents to match exactly 
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their offers to sell lead pigments to any prospective purchaser at any 
destination, thereby eliminating competition among themselves.” The 
Court emphasized the Commission’s conclusion that unless the re- 
spondents were deprived of the device which made their combination 
effective, the system would remain in operation and the competition 
they had suppressed would not arise again. It noted also that the 
Commission had expressed the intention of vacating that portion of 
the order when and if competition were restored. Finally, the Court 
pointed out that National Lead had had ample notice, during the 
proceedings, that counsel supporting the complaint would seek the 
use of such a method of enforcement, and had had full opportunity 
to contest the issue and to present evidence pertinent to it. The 
requirements of due process of law, in short, had been satisfied. 

The legal basis for the decision was as simple and clear as the 
factual basis. Prior cases had pointed out that the Congress had 
placed the primary responsibility for fashioning orders upon the Com- 
mission, and that upon review the issue before the court is: “Does 
the remedy selected have a reasonable relationship to the unlawful 
practice found to exist?” 

In answering this question “Yes” the court cited and quoted from 
several equity cases involving the power of a Federal Court to 
include in an injunction a decree “to suppress a lawful device used 
to carry out an unlawful purpose,” and “to take such reasonable 
action as is calculated to preclude the revival of the illegal practices.” 
In answer to National Lead’s contentions that under conjectured 
conditions the order would be too restrictive, the court pointed out, 
first, that the Commission had “reserved jurisdiction to meet just 
such contingencies,” and, second, that “if there is a burden that can- 
not be made lighter after application to the Commission, then re- 
spondents must remember that those caught violating the Act must 
expect some fencing in.” 


The importance of the decision is not merely in the ruling 
that the Commission may select as a remedy the suppression of 
an act or practice in itself not necessarily unlawful. It is of great 
significance, I believe, that in reaching and explaining this holding 
the Court cited and relied upon cases delineating the equity power 
of the Federal Courts to fashion injunctions, for if, as the decision 
seems to indicate, the two powers are the same, then an enlarged 
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body of cases providing guidance and precedent may be available 
to the Commission in drafting its orders, and to respondents in an- 
ticipating the extent to which the Commission might restrict their 
activities as a means of correcting a situation created by the use 
of unlawful practices. Although the court, in a footnote, did say 
that it “need not discuss the full scope of the powers of the Federal 
Trade Commission, nor their relative breadth in comparison with 
those of a court of equity,” it also cited in that footnote its 1945 
decision in May Dept. Stores Co. v. Labor Board, 326 U. S. 376, 
in which it had said “The test . . . is whether the Board might have 
reasonably concluded . . . that such an order was necessary . . .” 
and also said “We think that the Board has the same power to de- 
termine the needed scope of cease and desist orders under the 
National Labor Relations Act that courts have when authorized to 
issue injunctions, in other litigation.” Despite the footnoted reser- 
vation, this decision may mean that the Court does consider the 
power of the Commission to fashion Clayton Act orders to be the 
same as the power of the courts to fashion Sherman Act injunc- 
tions, because the reservation was itself qualified by the May Dept. 
Stores citation, and because every one of the six cases which the 
Court cited in reaching and explaining this: holding was a Sherman 
Act injunction decision. 

The full scope of this decision cannot be accurately stated now 
but it certainly has provided the Commission with a tool which it 
has long sought and needed. 


TENTH CASE 
[Moog and Niehoff—decided January 27, 1958] 


For my tenth case I have selected the Moog and Niehoff decision 
handed down by the Supreme Court on January 27 of this year. 

In selecting this case I knew that I might be accused of slighting 
such landmarks as Staley, Ruberoid or Automatic Canteen, but a 
certain amount of individual preference necessarily creeps into a list 
such as we have been discussing. I argued these cases—and I worried 
about them—and I sweated over them—so to me at least they appear 
of unusual significance. 

And in fact they are—if only for the reason that had we received 
an adverse decision I believe that all of our Clayton Act Section 2 
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work, and perhaps many enforcement activities under other statutes, 
would have ground to a halt. 

The Moog and Niehoff cases grew out of the efforts of the Com- 
mission over the past ten years to put a stop to certain pricing 
practices in the automotive replacement parts field which the Com- 
mission considered to be in violation of Section 2(a) of the amended 
Clayton Act—and in fact to be weakening the position of the in- 
dependent parts jobber. The cases were started at a time when the 
parts jobbers were actually doing a good business and few of them 
would concede that the pricing practices of the sellers were in- 
jurious. The first cases went for review in the Seventh and Eighth 
Circuits. 

The present Justice Whitaker wrote Moog decision when sitting 
on the Eighth Circuit—he had no trouble in sustaining the Com- 
mission and in a very lucid opinion explained his reasons for so doing. 
After the decision was handed down Moog asked for a stay of 
the decree until the Commission obtained similar orders against 
Moog’s competitors. The stay was denied. 

While Moog was being decided in the Eighth Circuit—Niehof,, 
Whitaker and Edelmann were being decided by the Seventh Circuit. 
The Seventh Circuit Court ruled in the Commission’s favor in all 
of the cases—but in the Niehoff case while approving the order 
modified it so that it was not to become effective until 


“such time in the future as the United States Court of Appeals 
for the Seventh Circuit may direct, sua sponte or upon motion 
of the Federal Trade Commission.” 


The Court said it was impressed by Niehoff’s argument that it 
would be forced out of business if it could not continue to follow 
the traditional pricing practices until its competitors were likewise 
required to cease and desist. 


We felt the Court was wrong for a variety of reasons. The Com- 
mission had recognized the problem long before the lower Court 
had been impressed by it. But the Commission felt that it had the 
responsibility for administering the Act and not the Court—and it 
felt it was responsible to the Congress and not to the Court for the 
administration of the Act. If the decision were sustained by the 
Supreme Court the Commission would, it is believed, have found it 
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virtually impossible to carry out its responsibilities under the Act. 
Enforcement would have been an administrative nightmare. 

But the Supreme Court reversed the position of the Seventh 
Circuit Court holding that “in view of the scope of administrative 
discretion that Congress had given the Federal Trade Commission, 
it is ordinarily not for the courts to modify ancillary features of a 
valid Commission order.” “This is but recognition of the fact that 
in the shaping of its remedies within the framework of regulatory 
legislation, an agency is called upon to exercise its specialized, ex- 
perienced judgment.” 

The Court went on to say “If the question had not been raised 
before the Commission, as was the situation in No. 77 a reviewing 
court should not in any event entertain it.” “If the Commission has 
decided the question, its discretionary determination should not be 
overturned in the absence of a patent abuse of discretion.” 

Thus, we take another step forward. 

Read together Moog-Niehoff and National Lead indicate, I am 
sure, some measure of the Supreme Court’s regard for, and trust in, 
the Federal Trade Commission’s ability as an expert in the field of 
trade regulation, its discretion in performing its administrative duties, 
its fairness and judgment. This regard, whatever its extent, is one 
hard earned over the years. It can be preserved only if the Federal 
Trade Commission continues a course of conduct that is responsible, 
judicious, and fair. In short, we are expected to do our part in 
maintaining the integrity of the administrative process. 


Pee 












THE TEN LEADING ANTITRUST— DEPARTMENT OF 
JUSTICE CASES 


by 


WortH RowLey* 


Although the Department of Justice has filed a total of 1387 
antitrust cases since the passage of the Sherman Act, there seems 
to be little divergence of intramural opinion as to which are the 
leading cases. When Commissioner Anderson asked me to list ten 
of them, to justify that list in a 20-minute talk before you, and to 
defend it against the criticisms of Judge Arnold, I sought help 
from my fellow lawyers in the Antitrust Division. At a meeting of 
the Trial Section, each member of that group was asked to nominate 
cases which he felt should be considered for the list. In the light 
of these nominations, a vote was taken. The balloting showed an 
amazing uniformity of viewpoint. With but a single exception, the 
ten cases I shall talk about tonight represent the clear consensus 
of the Section as to which are the most important in the antitrust 
field. On six of the cases, the vote was unanimous; and all but one 
of them commanded an overwhelming majority. 

Accordingly, it was with the courage of other people’s convictions 
that last week I submitted the following list of cases to Judge Arnold: 


1. United States v. Addyston Pipe & Steel Co., 85 Fed. 271 
(6th Cir., 1898). 


nh 


United States v. Aluminum Company of America, 148 
F. 2d 416 (2nd Cir., 1945). 


3. American Tobacco Co. v. United States, 328 U. S. 781 
(1946). 


4. United States v. duPont (Cellophane), 351 U. S. 377 
(1956). 








* Formerly Chief, Trial Section, Antitrust Division, Department of Justice. 
Presently, member, Cummings, Sellers, Reeves & Connor, Washington, D. C. 

Ed. Note: This paper was delivered on May 12, 1958 before the Federal Bar 
Association, Antitrust Committee, and the views expressed herein are the writer’s, and 
do not necessarily constitute the views of the Department of Justice. 
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5. Standard Oil Co. of New Jersey v. United States, 221 U. S. 
1 (1911). 


6. United States v. Socony-Vacuum Oil Co., Inc., 310 U. S. 
150 (1940). 


7, United States v. Colgate @& Co., 250 U. S. 300 (1919). 


8. Standard Oil Co. of California v. United States (Standard 
Stations), 337 U. S. 293 (1949). 


9. United States v. duPont (General Motors), 353 U. S. 586 
(1957). 


10. United States v. Paramount Pictures, Inc., 334 U. S. 131 
(1948). 


Concededly, this list is wide open to criticism on the ground that 
it fails to touch adequately upon significant areas of antitrust case 
law, such as the relationship between the patent laws and antitrust, 
the antitrust exemptions in favor of labor organizations and agri- 
cultural marketing cooperatives, the cartel problem, and the primary 
jurisdiction doctrine, as well as the special applications of antitrust 
to retail selling in the light of the fair trade laws, and to specific 
industries, such as insurance and liquor, where unique problems 
are presented. Nor does the list contain any cases dealing with the 
specialized enforcement ambit of the Federal Trade Commission 
in connection with the Robinson-Patman Act and the Federal Trade 
Commission Act. However, these criticisms are in the nature of 
things applicable to any list, for the subject is too broad and the 
case law too multifarious for ten citations to constitute a truly repre- 
sentative sample of even the antitrust prosecutions the Department 
of Justice has brought to date, not to mention the cases brought 
by the Federal Trade Commission and by private parties, and cases 
arising under state statutes and the common law. Incidentally, the 
Department reached its 1387th case just this afternoon, when a 
federal grand jury at Trenton returned an indictment charging five 
major pharmaceutical companies with a price fixing conspiracy 
relating to Salk polio vaccine." 





1 United States v. Eli Lilly and Co., et al., Cr. 173-58, D. C., N. J. 
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In defense of the list, the ten cases do cover the elemental law. 
Addyston, a very early case, establishes the scope of the Sherman 
Act, places it in its historical setting, and provides the rubrics for 
its interpretation. Alcoa, American Tobacco, Cellophane and Stand- 
ard Oil are today’s basic case law on the subject of monopolization 
under Section 2 of the Sherman Act, while Socony-Vacuum and 
Colgate are the opposite sides of the Section 1 coin and deal with 
ultimate issues raised by a charge of price fixing. Standard Stations 
and DuPont-General Motors are respectively the leading cases on 
the application of Sections 3 and 7 of the Clayton Act. Finally, 
Paramount, my personal nominee for the Antitrust Hall of Fame, 
stands for an energizing principle underlying all antitrust enforce- 
ment, for reasons hereinafter to be discussed. 

United States v. Addyston Pipe and Steel Co. was the 14th anti- 
trust prosecution instituted by the Department of Justice, and was 
commenced in 1896. The petition, filed in the Circuit Court for 
the Eastern District of Tennessee, alleged that the six defendant 
corporations, manufacturers of cast iron pipe, were conspiring to 
enhance prices by eliminating competitive bidding in the sale of 
their product. By today’s standards, the Government’s case was 
exemplary: the proofs were overwhelming and incontrovertible. In- 
deed, the price fixing and territorial allocation were conceded, and 
the defendants contended that their arrangements with one another 
were commercially justified, and therefore legal, in that they were 
necessary in order to prevent ruinous competition among them, and 
that the prices were fixed at reasonable levels. By today’s standards, 
the conduct of the case was also exemplary: a specially accelerated 
procedure was adopted by stipulation among the parties, whereby 
the case was heard upon the pleadings and affidavits. But by today’s 
standards, the trial court did not decide the case correctly: it held 
that the Sherman Act did not apply to the transactions complained of. 

With more resolution than it has sometimes shown,” the Govern- 
ment appealed to the Circuit Court of Appeals. The opinion of 
that distinguished Court, written by Judge Taft—later Mr. President, 
and still later Mr. Chief Justice—is an eloquent exegesis of the 
common law doctrines covering monopoly and illegal restraints of 








2 E.g., United States v. Henry S. Morgan, et al., 118 F. Supp. 621 (S. D., N. Y., 
1953) ; United States vy. Socony Mobil Oil Co., 356 U.S. 925 (1958). 
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trade, and testifies to the erudition of this great judge in the anti- 
trust field, as well as to the sympathetic view he took of antitrust 
enforcement. Relying upon precedents which would hold the chal- 
lenged arrangements void at common law, he held them to fall 
within the interdictions of the Sherman Act. Thus he recognized the 
authority of the common law as a guide to Sherman Act compliance, 
and placed that Act in a frame of reference which clarified its 
relationship to doctrines of Anglo-American jurisprudence which 
came to this country with its earliest English-speaking settlers. 
Today we may be prone to forget that the place of antimonopoly 
law in our society is hallowed by time and tradition, if not always 
by observance. The earliest code of laws adopted by English col- 
onists in North America was enacted by the Great and General 
Court of the Massachusetts Bay Colony in 1641, under the title, 
“The Body of Liberties.” * It consists of 98 separate “Liberties” 
thought to be basic to colonial society. To illustrate the generous 
nature and constitutional scope of this first American effort at law- 
making, here is the “Liberty” which is captioned “Justice”: 


It is ordered, and by this Court declared: that every person 
within this Jurisdiction, whether Inhabitant or other shall enjoy 
the same justice and law that is general for this Jurisdiction 
which wee constitute and execute towards one another, in all 
cases proper to our cognizance without partialitie or delay. 


More germane to the discussion here tonight are two other 
“Liberties” which to a startling degree anticipate the Sherman Act: 


MOoNOPOLIES 

It is ordered, decreed and by this Court declared; that 
there shall be no Monopolies graunted or allowed amongst us, 
but of such new inventions that are profitable for the Countrie, 
and that for a short time. 


OPPRESSION 
For avoyding such mischiefs as may follow by such ill dis- 
posed persons as may take libertie to oppresse and wrong their 


3 See The Laws and Liberties of Massachusetts, Harvard University Press, 1929; 
Massachusetts Colonial Laws, City of Boston, Massachusetts, 1889; Colonial Statutes 
of Virginia, Massachusetts, Jamaica and Barbados, London, 1760. 
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neighbours, by taking excessive wages for work, or unreasonable 
prizes for such necessarie merchandizes or other commodities 
as shall passe from man to man, it is ordered, That if any man 
shall offend in any of the said cases he shall be punished by 
Fine, or Imprisonment according to the qualitie of the offence, 
as the Court to which he is presented upon lawful tryal & 
conviction shall adjudge. 


Of course, these local statutes were only a provincial reflection 
of the antimonopoly attitude of the times, and Judge Taft, who 
unlike your speaker did not come from Massachusetts, may perhaps 
be forgiven for not citing them in the Addyston case. The learned 
judge did place his reliance upon an extended list of more con- 
ventional authorities in English and American case law, and in the 
light of those authorities the trial court was reversed and the combi- 
nation enjoined. 

The construction that Judge Taft placed upon the Sherman Act 
as this early stage of its judicial development is today a useful guide: 


Contracts that were in unreasonable restraint of trade at 
common law were not unlawful in the sense of being criminal, 
or giving rise to a civil action for damages in favor of one 
prejudicially affected thereby, but were simply void, and were 
not enforced by the courts. [Citing cases.] The effect of the 
act of 1890 is to render such contracts unlawful in an affirmative 
or positive sense, and punishable as a misdemeanor, and to 
create a civil right of action for damages in favor of those in- 
jured thereby, and a civil remedy by injunction in favor of both 
private persons and the public against the execution of such 
contracts and the maintenance of such trade restraints.* 


United States v. Aluminum Company of America, Judge Learned 
Hand’s greatest contribution to antimonopoly law, is the only other 
non-Supreme Court case on the list of the Big Ten. It reversed 
a District Court decision dismissing, after a very extended trial, 
a civil divestiture suit brought against Alcoa, 25 of its subsidiaries 
and affiliates, and 37 of its officers, directors and stockholders. The 
Government’s petition, filed in 1937, charged the monopolization 





4 85 Fed. 271, 279. 
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of the domestic manufacture of virgin aluminum and of domestic 
sales of aluminum sheets, alloys, and other products. So many of 
the Supreme Court justices were disqualified on this case because 
of some earlier extra-judicial connection with it that a quorum was 
lacking. Accordingly, under special statutory authority, the case was 
certified to the Circuit Court of Appeals for the Second Circuit for 
final review. 

The trial court had found that the defendants had not engaged 
in exclusionary practices unlawful in themselves, and had ruled 
that they had not monopolized. Judge Hand pointed out, after 
carefully analyzing the relevant market, that Alcoa had a monopoly 
in that it accounted for 90% of virgin aluminum ingot. Having 
proved that monopoly, the Government’s case was complete. Even 
if the defendants could prove that their monopoly had not been 
abused, such proof could not excuse them from liability, for Congress 
did not condone “good trusts” and condemn “bad” ones: it forbade 
all. Alcoa’s intent to exclude competition and to maintain its monop- 
oly was sufficiently demonstrated by proofs that it effectively an- 
ticipated and forestalled all competition and succeeded in holding 
the field alone by always anticipating increases in the demands for 
ingot and expanding plant capacity so as to be prepared to supply 
them. This conduct, which in one view may be characterized as 
“honestly industrial,” was held to demonstrate the illegality of Alcoa’s 
market position. 

American Tobacco Company v. United States, a criminal case, 
ranks with but after Alcoa as an authoritative interpretation of 
Section 2 of the Sherman Act. The information, filed in July, 
1940, in the Eastern District of Kentucky, named as defendants 
the principal cigarette manufacturers, charging them with combining 
to acquire control of the leaf tobacco marketing system and to ex- 
ercise that control so as to destroy the bargaining power of the 
tobacco farmers. In addition the defendants were accused of fixing 
prices to be paid for leaf tobacco, securing control of the distribution 
system for tobacco products, and utilizing such control to fix and 
control wholesale and retail prices of those products. 


The Supreme Court sustained the jury verdict of guilty. Im- 
portant because it puts the Supreme Court’s imprimatur on the 
Alcoa decision, this case also stands for the proposition that the 
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elements of the offense of monopolizing are the possession of power 
to exclude competition, whether exercised or not, coupled with the 
intention to exercise it if necessary. 

If Alcoa and American Tobacco are the Law and the Prophets 
insofar as Section 2 of the Sherman Act is concerned, United States 
v. duPont (Cellophane) is the Writings. This civil case, filed in 
1947, charged that the defendant had monopolized cellophane and 
certain cellophane products. In sustaining the trial. court’s finding 
for the defendant, Mr. Justice Reed, speaking for the majority of 
the Supreme Court, set out the problem posed by the case: 


If cellophane is the “market” that duPont is found to domi- 
nate, it may be assumed it does have monopoly power over 
that “market.” Monopoly power is the power to control prices 
or exclude competition. It seems apparent that duPont’s power 
to set the price of cellophane has only been limited by the 
competition afforded by other flexible materials. Moreover, it 
may be practically impossible for anyone to commence manu- 
facturing cellophane without full access to duPont’s technique. 
However, duPont has no power to prevent competition from 
other wrapping materials. The trial court consequently had 
to determine whether competition from the other wrappings 
prevented duPont from possessing monopoly power in violation 
of Section 2.5 


The Government urged that since cellophane and other wrapping 
materials were neither substantially fungible nor like priced, the 
market for other wrappings was distinct from the market for cello- 
phane. Indeed, in reliance upon these considerations the Govern- 
ment trial staff had not seriously attempted to counter the defendant's 
proofs on this phase of the case. However, the Supreme Court re- 
jected the argument by a 4-3 decision, with Mr. Justice Clark, who 
signed the Government’s complaint, and Mr. Justice Harlan, who 
had acted as counsel for duPont in the General Motors case here- 
inafter discussed, abstaining. 

The trial court had determined that the relevant market in 
which cellophane was sold was not the market for cellophane alonc, 


§ 351 U.S. 377, 391-392. 
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but was the broader market for “flexible packaging materials” 
whereof the defendant concededly had no monopoly. Within this 
market there was, the court found, a cross-elasticity of demand as 
between various products which precluded cellophane from being 
by itself the subject of monopolization by its principal manufacturer. 

The Supreme Court’s discussion of the relevant market is the 
reason why the Cellophane case appears on the list.5* It indicates 
the guides to the resolution of this important question of fact, and 
concludes with this statement: 


The “market” which one must study to determine when 
a producer has monopoly power will vary with the part of 
commerce under consideration. The tests are constant. That 
market is composed of products that have reasonable inter- 
changeability for the purposes for which they are produced 
price, use and qualities considered. While the application of 
the tests remains uncertain, it seems to us that duPont should 
not be found to monopolize cellophane when that product has 
the competition, and interchangeability with other wrappings 
that this record shows.® 


Standard Oil Company of New Jersey v. United States is the 
last of the Section 2 cases on the list of ten, and is especially note- 
worthy on two separate grounds. First, it was in this early case 
that the Supreme Court first adopted the “rule of reason” for 
Sherman Act interpretation, using in this connection to a significant 
degree the research into the common law of monopoly on which 
Judge Taft grounded his Addyston opinion. Second, and more im- 
portant, for purposes of our list, is its treatment of the relief problem 
presented by the single company monopoly case. 

The Government’s petition was filed in 1906 in the Circuit Court 
for the Eastern District of Missouri, and named as defendants 
Standard, 70 affiliated companies, and nine individuals. The charges 
were Rabelaisian in scope, being as comprehensive as the petroleum 
industry itself: the defendants were conspiring to restrain and monop- 


Sa This discussion, according to an apocryphal story, prompted a distinguished Dis- 
trict Court judge to inquire of his even more distinguished brother on the Supreme 
Court whether he really didn’t know the difference between cellophane and kraft paper 


6 351 U.S. 377, 404 
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olize trade in petroleum and petroleum products by securing re- 
bates, controlling pipelines, contracting with competitors in restraint 
of trade, engaging in local price cutting and in commercial es- 
pionage, operating bogus independent companies, eliminating com- 
petition between subsidiaries, “and other unfair practices.” 

The Circuit Court, on the basis of an “inordinately voluminous” 
record, sustained the petition. It did not limit the relief it granted 
to a mere bill of injunction, nor did it attempt to regulate the 
monopolized industry in the public interest by a public utility com- 
mission approach to the relief problem. Instead it decreed the 
Draconian measures of divorcement, divestiture and dissolution so 
as to end the combination. In this the Supreme Court sustained it, 
stating: 


It may be conceded that ordinarily where it was found 
that acts were done in violation of the statute, adequate measure 
of relief would result from restraining the doing of such acts in 
the future . . . But in a case like this, where the condition which 
has been brought about in violation of the statute, in and of 
itself is not only a continued attempt to monopolize, but also 
a monopolization, the duty to enforce the statute requires the 
application of broader and more controlling remedies.’ 


Moreover, the Supreme Court directed the court below “to retain 
jurisdiction to the extent necessary to compel compliance in every 
respect with its decree.” * 

United States v. Socony-Vacuum Oil Co., Inc. deals with a 
conspiracy among many of the oil companies that were divorced in 
the Standard Oil case, and is included on the list of the ten most 
important antitrust cases because it is the leading case on price 
fixing as an offense under Section 1 of the Sherman Act. The 
indictment, returned at Madison, Wisconsin in 1936, charged 24 
major oil companies, 3 trade publications and 56 individuals with 
conspiring to restrain trade in gasoline by using concerted buying 
pools to raise and to fix artificially the tank car prices for gasoline 
manufactured in the East Texas and Midcontinent fields. The 





7 221 US. 1, 77. 
8 Id. 82. 
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respondents in the Supreme Court had been convicted after a jury 
trial and the Circuit Court of Appeals had reversed and remanded 
for a new trial, whereupon the Supreme Court granted certiorari 
and sustained the conviction. 

Although the case is commonly thought of as one directly in- 
volving a price fixing agreement among competitors, the offense 
was essentially the controlling, through concerted action, of the sup- 
plies of gasoline available in the marketplace by the buying up of 
distress gasoline whose presence in the market tended to depress 
prices. The nub of the case is set out in two sentences culled from 
Mr. Justice Douglas’ careful and scholarly opinion, and appearing 
in practically every Government brief filed in price fixing cases 
since they were published: 


Any combination which tampers with price structures is 
engaged in an unlawful activity. . . . 

Under the Sherman Act a combination formed for the 
purpose of raising, depressing, fixing, pegging, or stabilizing the 
price of a commodity in interstate or foreign commerce is 
illegal per se... .° 


But what many, working together, cannot lawfully do under 
Section 1 of the Sherman Act, a single company acting by itself 
may be able to do. United States v. Colgate @ Company deals with 
the legality of unilateral price fixing activity by a nondominant 
company. In 1917 Colgate & Co. was indicted by a federal grand 
jury sitting in the Eastern District of Virginia, and charged with 
restraining trade in soaps and toilet articles. The offense alleged, 
in essence, was the company’s resale price maintenance policy, pur- 
suant to which the company indicated to dealers, orally and through 
letters and circulars, the retail prices it desired to have maintained 
on its line of products, placing dealers who failed to maintain those 
prices on so-called “suspended lists” and refusing them further sup- 
plies until they gave assurances that the retail prices indicated by 
the defendant would be maintained. On demurrer the indictment 
was dismissed on the ground that it did not charge a contract, 
combination or conspiracy in restraint of trade. The Supreme Court 





9 310 U.S. 150, 221, 223. 
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affirmed the dismissal. Its decision was based squarely upon the 
trial court’s construction of the indictment, binding upon the Supreme 
Court, that it did not charge restrictive agreements between the 
defendant and the dealers whereby the latter obligated themselves 
not to resell except at stipulated or agreed prices. The trial court 
had construed the indictment to charge only the unilateral pursuit 
by the defendant of its own resale price maintenance policies. It 
seems clear that had the indictment been less artificially construed 
by the trial court or had the Supreme Court felt free to construe 
the indictment itself, the indictment would have been held valid.!® 

The aspect of the Colgate decision which constitutes a landmark 
in antitrust law is summed up in a few words of the opinion which 
Mr. Justice MacReynolds wrote for the unanimous bench: 


The purpose of the Sherman Act is to prohibit monopolies, 
contracts and combinations which probably would unduly in- 
terfere with the free exercise of their rights by those engaged, 
or who wish to engage, in trade and commerce—in a word, 
to preserve the right of freedom to trade. In the absence of 
any purpose to create or maintain a monopoly, the act does 
not restrict the long recognized right of a trader or manu- 
facturer engaged in an entirely private business, freely to exer- 
cise his own independent discretion as to parties with whom he 
will deal; and, of course, he may announce in advance the cir- 
cumstances under which he will refuse to sell. . . .™ 


Exclusive dealing arrangements which “may . . . substantially 
lessen competition or tend to create a monopoly in any line of 
commerce,” and the touchy problem of “quantitative substantiality” 
under Section 3 of the Clayton Act, are represented by the eighth 
case on the list, Standard Oil Company of California v. United 
States, or more familiarly, Standard Stations. In 1947 the Govern- 
ment filed a civil complaint in the Southern District of California, 
naming Standard and its subsidiary, Standard Stations, Inc., as 
defendants, and charging them with conspiracy to restrain interstate 
trade in petroleum products and automotive accessories by entering 





10 United States vy. A. Schrader’s Son, Inc., 252 U. S. 85 (1920); Federal Trade 
Commission v. Beech-Nut Packing Co., 257 U.S. 441 (1922). 


11 250 U. S. 300, 307. 
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into a series of exclusive dealing contracts with approximately 7000 
operators of service stations and garages. Pursuant to these con- 
tracts the retail outlets were obliged to deal exclusively in products 
distributed or produced by Standard, thus depriving independent 
producers of access to a substantial part of all retail outlets. The 
charges were grounded upon Section 1 of the Sherman Act as well 
as Section 3 of the Clayton Act, and the trial court sustained them 
on both grounds. 

In affirming the judgment of the District Court, the Supreme 
Court relied exclusively upon the Clayton Act, and did not go on 
to consider whether the judgment might be sustained under Sec- 
tion 1 of the Sherman Act. The record showed that Standard sold 
23 per cent of the total gasoline marketed in the “Western area” — 
the West Coast States, Arizona, Idaho, Nevada, and Utah—and 
was the largest seller of gasoline in that area, while its six leading 
competitors together accounted for 43.5 per cent of the total gallon- 
age. Standard’s sales by company owned stations constituted 6.8 
per cent of the total and sales under the challenged exclusive deal- 
ing contracts with independent service stations amounted to 6.7 
per cent, the remainder of Standard’s sales being made to industrial 
users. Exclusive dealing arrangements similar to Standard’s were 
employed by its leading competitors. 

Mr. Justice Frankfurter, in writing the opinion of the Court, 
pointed out that the issue presented by this case was whether the 
requirement under Section 3 of showing that the effect of the 
exclusive dealing arrangement “may be to substantially lessen com- 
petition” is satisfied by proof that merely a substantial part of 
commerce is affected, or whether on the other hand it must be 
shown that competitive activity has actually diminished or probably 
will diminish. In holding that the lesser burden of proof, which the 
Government had met, was sufficient, the learned Justice pronounced 
a judgment in favor of “quantitative substantiality” rather than its 
opposite, “qualitative substantiality,” fueling a fiery semantic exer- 
cise in forensic polysyllabicism which continues to this day.** The 
key language in this most important Section 3 decision is as follows: 





12 See, for example, p. 141 et seg. of Report of Atty. Genl’s National Committee 
to Study the Antitrust Laws, U. S. Govt. Printing Office, Washington, D. C. (1955). 
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We conclude, therefore, that the qualifying clause of Sec- 
tion 3 is satisfied by proof that competition has been foreclosed 
in a substantial share of the line of commerce affected. It 
cannot be gainsaid that observance by a dealer of his require- 
ments contract with Standard does effectively foreclose whatever 
opportunity there might be for competing suppliers to attract 
his patronage, and it is clear that the affected proportion of 
retail sales of petroleum products is substantial. In view of the 
widespread adoption of such contracts by Standard’s competi- 
tors and the availability of alternative ways of obtaining an 
assured market, evidence that competitive activity has not 
actually declined is inconclusive. Standard’s use of the con- 
tracts creates just such a potential clog on competition as it 
was the purpose of Section 3 to remove wherever, were it to 
become actual, it would impede a substantial amount of com- 
petitive activity.’* 


The law governing anticompetitive mergers and stock acquisi- 
tions, Section 7 of the Clayton Act, is the subject of United States 
v. duPont (General Motors), the ninth and most recent case on 
the list. This pending civil suit was filed at Chicago in 1949 under 
Sections 1 and 2 of the Sherman Act and Section 7 of the Clayton 
Act. Among other things it charged duPont with acquiring stock 
control of General Motors Corporation and using that control to 
obtain an illegal preference over its competition in the sale to General 
Motors of its products (e.g., finishes, fabrics, and chemicals) and 
a further illegal preference in the development of chemical discoveries 
made by General Motors. Such was the aspect of the case when 
it came to the Supreme Court after the trial court had found, fol- 
lowing a trial lasting more than six months, that the Government 
had not sustained its burden of proving a restraint of trade and 
that there was “no basis for a finding that there is or has been 
any reasonable probability of such a restraint within the meaning 
of the Clayton Act.” 

The Supreme Court reversed the trial court’s judgment on the 
basis of Section 7 of the Clayton Act, and found it unnecessary to 
deal with the Sherman Act issues which had been principally urged 





18 337 U.S. 293, 314 


642 THE ANTITRUST BULLETIN 


in the Government’s appeal. Holding that the case was controlled 
by Section 7 as it existed before its strengthening 1950 amendments, 
the Supreme Court ruled that the anticompetitive effect of duPont’s 
acquisition of the General Motors stock, which had originally been 
made thirty five years before the action was brought, was to be 
tested by the circumstances prevailing at the time the action was 
commenced. Mr. Justice Brennan, speaking for the Court, wrote: 


. . . It is not requisite to the proof of a violation of Section 7 
to show that restraint or monopoly was intended. 

The statutory policy of fostering free competition is obvi- 
ously furthered when no supplier has an advantage over his 
competitors from an acquisition of his customer’s stock likely 
to have the effects condemned by the statute. We repeat, that 
the test of a violation of Section 7 is whether at the time of 
suit there is a reasonable probability that the acquisition is 
likely to result in the condemned restraints. . 


The last case on the list is United States v. Paramount Pictures, 
Inc., a civil suit filed by the Government in 1938 in the Southern 
District of New York against eight motion picture companies, 28 
affiliates and 133 officers and directors of the corporate defendants, 
charging them with conspiring to restrain and monopolize interstate 
commerce in motion pictures through the instrumentality, among 
others, of theatre ownership and control. Divestiture relief was 
sought. 

After an extended trial—notable because practically all of the 
Government’s evidence was presented in a single day under a pro- 
cedure devised by Robert L. Wright, Esq., the very able trial counsel 
in charge of the prosecution—the court found in favor of the Govern- 
ment. Both sides appealed, the Government contending that the trial 
court erred in refusing to grant some of the relief prayed for. In 
the Supreme Court the Government’s appeal was sustained, the 
case being remanded to the District Court for the framing of a 
more drastic decree of divestiture. 


The opinion of the Supreme Court written by Mr. Justice Doug- 
las is noteworthy as a careful analysis of complicated economic 
issues and an authoritative discussion of the relief problems pre- 
sented by a major, multi-company monopoly case. It also contains 
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the classic paradigm that distinguishes monopoly which may be legal 
from monopolization violative of the antitrust laws: 


. . . In the popular sense there is a monopoly if one person 
owns the only theatre in town. That usually does not, however, 
constitute a violation of the Sherman Act. But... even such 
an ownership is vulnerable in a suit by the United States under 
the Sherman Act if the property was acquired, or its strategic 
position maintained, as a result of practices which constitute 
unreasonable restraints of trade.’ 


However, the reason for including the case on the list is neither 
the excellence of the trial technique employed by the Government, 
nor even the Supreme Court’s opinion, but rather the consequences 
of the case which were registered in the business world. 

The Sherman Act is a criminal statute. Unlike practically all 
other criminal statutes the prosecutor is aided in his antitrust en- 
forcement work by having available to him the civil jurisdiction of 
the courts as well as machinery of the criminal law.** The Congress 
has attempted to further lighten the prosecutor’s burden by giving 
him another and most unusual aid: enforcement by private suits 
on the part of persons injured as a result of antitrust violation.’® 
The bringing of such private suits is encouraged by statutes which 
provide that the successful litigant shall recover threefold damages 
and a reasonable attorney’s fee.’ Compliance with the antitrust 
law is also coerced by a statute providing that litigated judgments 
in government cases shall constitute prima facie evidence against 
the defendants therein,’7 and thus be adducible as a simple, in- 
expensive method of proving liability in antitrust damage litigation. 

The Paramount case is the archetype of the Government anti- 
trust suit which spawns private litigation in aid of antitrust en- 
forcement. It has been estimated that one fourth of all private 
suits brought under the antitrust laws have been based upon the 
movie judgments entered as a result of the Paramount opinion. 





1@ 334 U.S. 131, 171. 
IS 15 U.S.C. §4. 
16 15 U.S.C. §15. 
17 15 U.S.C. §16. 
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Prior to Paramount the private antitrust suit was a rarity. In the 
first fifty years of the Sherman Act there were only 175 reported 
cases. After the case, however, private actions were filed in ever 
increasing numbers, and by June, 1952, 367 private actions were 
pending in the District Courts.’® 

The energizing principle of private enforcement which Para- 
mount represents to the business world has had the effect of making 
antitrust compliance a serious fact of business life. Today the anti- 
trust lawyer is invited into the Board of Director’s room, and there 
is less truth underlying the prophecy pronounced by Congressman 
Fred S. Jackson of Kansas many years ago: 


If Theodore Roosevelt were Emperor Absolute and should 
commission W. J. Bryan to try every monopolist under military 
law and sentence the guilty ones to imprisonment for life, 
there is little doubt that there would be found plenty of men 
to take the place of the convicted ones and continue the unholy 
business under hope of escaping detection, although it may 
be conceded that men would believe that had these statesmen 
such power such an order would be cheerfully given and faith- 
fully executed over and over again.’® 





18 Comment, Antitrust Enforcement by Private Parties: Analysis of Developments 
in the Treble Damage Suit, 61 Yale L. J. 1010, Appendix I, 1063; see also Hearings 
before the Subcommittee on Study of Monopoly Power of the House Judiciary Com- 
mittee on H. R. 7905, 8ist Cong., 2d sess., 109-111, n. 202 (1950); and Comment, 
18 Univ. of Chi. L. Res. 130, 138 (1950). 


19 48 Cong. Rec., pp. 514-515 
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ORGANIZED LABOR AND THE ANTITRUST LAWS* 
(Part Il) 


by 


Lita ABRAMSON** 


III. “Labor Disputes” 


Questions very similar to those raised in the cases involving fisher- 
men are raised in cases involving the problem of the peddler system 
and the independent entrepreneur. In a series of cases, the courts 
have considered whether or not unions may attempt to organize 
“independent contractors”—that is, whether these unionizing attempts 
may be legally considered to be “labor disputes.” In many cases, 
employers have sought to destroy the employment relationship by 
converting their employees into independent contractors; this has been 
motivated in many instances by a desire to escape liability for work- 
men’s compensation, unemployment insurance, and social security 
taxes. This may seriously handicap the unions because their protection 
under the antiinjunction acts and their immunity under the antitrust 
laws depends on the existence of an employer-employee relationship. 
The courts have had great trouble in determining the legality of union 
activity to combat this device.*” 

In the case of Milk Wagon Drivers Union, Local No. 753 v. 
Lake Valley Farm Products, Inc.,** the Supreme Court held that a 
“labor dispute” did exist and, therefore, the Court of Appeals had 
no jurisdiction to grant an injunction against the union’s activities. 
One of the parties to the dispute was the Lake Valley Farm Products 
Company which bought fluid milk, pasteurized and bottled it, and 
then sold it to “vendors” who owned and operated their own trucks. 
The fact that the vendors were independent contractors had led the 
Court of Appeals to conclude that no labor controversy was involved. 
The Supreme Court pointed out that the union claimed that the 


* Part I of this article appeared in “The Antitrust Bulletin,” Vol. III, No. 5. 





** Research Associate with Boni, Watkins, Jason Co. Inc. 


40 Robert E. Mathews, ed., Labor Relations and the Law, p. 703. 


41 Milk Wagon Drivers Union, Local No. 753 v. Lake Valley Farm Products, Inc., 
311 U.S. 91 (1940). 


645 








646 THE ANTITRUST BULLETIN 


unfair competition afforded by these vendors was depressing labor 
standards; they claimed that the price of milk could be cut because 
vendors worked long hours, under unfavorable working conditions, 
without vacations, and with very low earnings. The Supreme Court 
took no note of the fact that the Court of Appeals found the lower 
price at which the vendors sold milk was due to the fact that the 
cost of the relatively large amount of milk delivered to each retail 
store was substantially less than the cost of delivering on a retail route 
to the doorstep of the final consumer.**® The Supreme Court found 
that two months before the complaint was filed, vendors and other 
employees of the dairies organized the Amalgamated Dairy Drivers’ 
Union. But, according to the Court, a controversy does not cease 
to be a labor dispute simply because the dairies’ employees became 
organized; this merely transformed the union’s activities from an 
effort to organize non-union men to a conflict between two unions. 
In this case, the Court seems to have taken it for granted that union 
picketing to organize peddlers constituted a labor dispute, for there 
is no investigation by the Court to seek to discover whether or not 
the vendors were independent contractors. (This point will be dis- 
cussed later in seeking to find a solution to the problem of labor union 
agitation against the peddler system.) Nor did the Court determine 
whether the union was placed at a competitive disadvantage because 
of the poorer working standards of the peddlers, or because of the 
innovation of cut-rate retail milk. 

In Bakery & Pastry Drivers & Helpers Local 802 of International 
Brotherhood of Teamsters v. Wohl,** the Supreme Court reversed 
a New York decision which granted an injunction against a labor 
union. The facts of the case were as follows. About four years before 
the trial, New York state passed social security and unemployment 
compensation laws. In the year and a half which preceded the 
hearings, baking companies which operated routes using employee- 
drivers notified the union that, at the expiration of its contracts, the 
companies would no longer employ drivers, but they would permit 
the drivers to purchase the trucks for a nominal sum and thus to 





42 Lake Valley Farm Products, Inc. v. Milk Wagon Drivers Union, Local 753 
(C. C. A. 7, 1939). 


43 Bakery & Pastry Drivers & Helpers Local 802 of International Brotherhood of 
ZT eamsters v. Wohl, 315 U.S. 769 (1942). 
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continue to distribute their baked goods as peddlers. The trial court 
found that if the employees were forced to become peddlers the 
wages, working conditions, six-day week, etc. which had been at- 
tained by the union would be destroyed. The union tried to persuade 
peddlers to become union members, and those who joined were 
required, among other things, to work only six days a week. The 
union tried to persuade peddlers who refused to join to work only 
six days and to hire an unemployed union member one day a 
week. When two peddlers refused to comply with this request, the 
union peacefully picketed the bakery which sold goods to these 
two peddlers and the places of business of these peddlers’ customers, 
carrying signs with the peddlers’ names and a true statement of 
the union’s grievances. The trial court held that no labor dispute 
was involved within the meaning of the New York statutes; it con- 
cluded that the peddlers were the only persons required to run 
their business and, therefore, they were not subject to picketing 
by a union seeking to compel them to employ union labor. The 
Supreme Court reversed this, holding that one need not be involved 
in a “labor dispute” as defined by state law to have the right under 
the fourteenth amendment to express a grievance in a labor affair 
by publication which is unattended by violence, coercion, or conduct 
otherwise unlawful. So, in this case, the Court upheld the union's 
activities on the basis of freedom of speech; the Supreme Court 
here made no contribution to an elucidation of how far a union 
might go in attempting to combat the peddler system. In addition 
to attempting to force peddlers to join the union and/or observe 
a six-day week, can a union attempt to force a peddler to hire 
a union worker one day a week? The Court never really answered 
this question. All this case seems to have done is to uphold the 
union’s privilege of free speech. 

The use of the free speech doctrine has led to a failure to dis- 
tinguish labor union cases on the basis of what the union was 
doing or attempting to do. This point will be brought out by. a 
comparison of the previous case with Cafeteria Employees’ Union, 
Local 302 v. Angelos.* In this instance, the union picketed a cafe- 
teria in an attempt to organize it. The cafeteria owners conducted 
the business without the aid of any employees. Although the picket- 





44 Cafeteria Employees Union, Local 302 v. Angelos, 320 U.S. 293 (1943). 
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ing was orderly, a distortion of the truth was involved—the signs 
which were carried tended to give the impression that the owners 
were unfair to organized labor and that the picketers had previously 
been employed in the cafeteria. The New York court granted an 
injunction on the ground that no employment relationship existed 
and, therefore, there could be no “labor dispute.” ** The Supreme 
Court stated that the state court’s broad injunction against picketing 
infringed the constitutional guarantee of freedom of speech. “A State 
cannot, by drawing the circle of economic competition between em- 
ployers and workers so small as to contain only an employer and 
those directly employed by him, exclude workmen in a particular 
industry from presenting their case to the public in a peaceful way.” © 
The right to peaceful picketing cannot be taken away simply because 
the picketing might have contained isolated incidents of abuse falling 
far short of violence. 

There is a great difference between the cases involving the milk 
drivers and bakery drivers on one hand, and the case of the cafe- 
teria employees’ union on the other hand. In the first two cases, 
the union was striving to combat an employer device which was 
undermining labor union standards. In the latter case, the union 
was trying to find work for its members by compelling self-employers 
to relinquish the work which union members were competent to do. 
There is a distinction between these aims which the Court, under 
its free speech doctrine, has failed to draw. In this writer’s opinion, 
the first aim may be considered a legitimate union objective, but 
the latter aim appears to be overstepping these bounds and moving 
into the area of featherbedding. 

In the case of the National Labor Relations Board v. Hearst 
Publications,** the Supreme Court examined carefully the facts of 
the employment relationship in the light of the ends sought to be 
accomplished by Congress.** The question to be decided was whether 
the “newsboys,” whom the local union was seeking to represent, 
were employees and, therefore, could be organized, or whether they 





45 Angelos v. Mesevich, 289 N. Y. 498 (1943). 
46 Cafetcria Employees Union, Local 302 v. Angelos, 320 U. S. 293 (1943), p. 296. 


47 National Labor Relations Board v. Hearst Publications, Inc., 322 U. S. 111 
(1944). 


48 Gottesman, op. cit., p. 644 ff. 
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were independent businessmen as the publishers claimed. The Court 
found that both the price at which newsboys bought their papers 
and the price at which they sold them to the public was determined 
by the publishers. The places at which the newsboys sold their papers 
were allocated by the publishers, and this allocation was often used 
as a disciplinary measure. The individual newsboy’s bargaining power 
was non-existent. The Court stated that what Congress had sought 
to remedy by legislation was the inequality of bargaining power 
in disputes over wages, hours, and conditions of work; this inequality, 
said the Court, may characterize independent contractors as well as 
employees. The Supreme Court concluded: “... When the par- 
ticular situation of employment combines these characteristics so that 
the economic facts of the relationship make it more nearly one 
of employment than of independent business enterprise with respect 
to the ends sought to be accomplished by the legislation, those char- 
acteristics may outweigh technical legal classification for purposes 
unrelated to the statute’s objectives and bring the relation within 
its protection.” *? 

The Court’s analysis of this case is very helpful in trying to estab- 
lish a standard by which to judge similar disputes. The method 
entailed a study of the true character of the relationship and thus 
opened the way for an evaluation of possible solutions to the problems 
raised. In this case, union organization to establish better working 
standards provided an appropriate solution. In the cases involving 
the fishermen, organization to improve bargaining power by open- 
ing up alternatives was proposed by this writer; but organization 
to go further and fix prices was disapproved because it was felt 
that the imposition of this rigidity was not necessary to remedy the 
existing evils. Similarly, this type of analysis was used in discussing 
the bakery drivers’, milk drivers’, and the cafeteria employees’ unions 
—the unions could use organizing devices to combat the under- 
mining of their standards by the peddler system; but the union 
should not be allowed to seek employment for its members by activities 
bordering on featherbedding. 

The Court has not let the freedom of speech doctrine go un- 
qualified. Certainly freedom of speech can be limited when it inter- 





49 National Labor Relations Board vy. Hearst Publications, Inc., 322 U. S. 111 
(1944), p. 117. Also see People v. Gassman, 295 N. Y. 254 (1945) for similar reasoning. 
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feres with the exercise of other rights. Perhaps if the Court would 
clarify what is meant by a “labor dispute,” and thereby determine 
how far unions may go in combating the peddler device, then the 
courts would not have to proceed piecemeal in determining how 
far to apply the freedom of speech doctrine in these cases. 

In Giboney v. Empire Storage & Ice Company,® the Ice & Coal 
Drivers & Handlers Local Union No. 953, which had already or- 
ganized 160 out of 200 ice peddlers in Kansas City, Missouri, at- 
tempted to induce the other 40 peddlers to join. To accomplish 
this, the union secured agreements from wholesale ice distributors 
not to sell ice to the nonunion peddlers. All the distributors agreed 
except Empire. The union then picketed Empire’s place of business. 
About 85% of Empire’s truck drivers refused to cross the picket 
line because, if they had, they would have been fined or suspended 
by their unions. Empire obtained an injunction from a Missouri 
court restraining peaceful picketing at its place of business. The 
Missouri Supreme Court upheld this decision because the purpose 
of the picketing was to compel Empire to agree to stop selling ice 
to nonunion peddlers, and this agreement would have violated the 
Missouri antitrust laws and subjected Empire to criminal prosecution 
and suits for triple damages. 

When the case reached the United States Supreme Court, the 
union challenged the power of the state to issue any injunction 
against their conduct since the primary objective of their combination 
and picketing was to improve wage and working conditions. The 
union argued that their violation of the state anti-trade-restraint laws 
must be dismissed as merely incidental to this lawful purpose. The 
Court stated that states have the constitutional power to prohibit 
competing dealers and their aiders and abettors from combining 
to restrain trade. It further stated that to the extent the states or 
Congress have seen fit to exempt unions from antitrust laws, it 
(the Supreme Court) has sustained the legislative power to grant 
these exemptions. But, that where statutes have not granted exemp- 
tions, the Court has declared that violations of antitrust laws could 
not be defended on the ground that a particular combination would 
help manufacturers, laborers, retailers, consumers, or the public in 
general. The constitutional freedoms of speech and press do not 





50 Gibonev y. Empire Storage & Ice Co., 336 U. S. 490 (1949). 
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immunize speech or writing which is used as an integral part of 
conduct in violation of a valid criminal statute. Neither Thornhill 
v. Alabama nor Carlson v. California supports the contention that 
conduct otherwise unlawful is always immune from state regulation 
because part of that conduct is carried on by a display of signs 
by peaceful picketers. Neither does the case of Bakery G Pastry 
Drivers v. Wohl support the contention that peaceful picketing is 
beyond lawful control, for there it was stated: “A state is not re- 
quired to tolerate in all places . . . even peaceful picketing by an 
individual.” 5? Here “the placards were to effectuate the purposes 
of an unlawful combination, and their sole, unlawful immediate 
objective was to induce Empire to violate the Missouri law by acqui- 
escing in unlawful demands to agree not to sell ice to nonunion 
peddlers.” 5? 

In the case of the International Brotherhood of Teamsters v. 
Hanke,* a union’s activities against an independent dealer were 
halted. Hanke and his three sons operated a used car lot and auto 
repair shop. They joined the Teamsters Union and displayed the 
union card. The union signed a contract with the Seattle Automobile 
Dealers Association, to which Hanke did not belong, providing that 
used car lots be closed at six P. M. on weekdays and all day on Satur- 
days, Sundays, and holidays. The union asked Hanke to comply 
with these rules, and when he refused to do so, the union removed 
his union card, omitted his name from the list of recommended 
dealers published in the union journal, picketed his premises, and 
took down the license numbers of all of Hanke’s patrons. Drivers 
from supply houses refused to cross the picket line to deliver parts 
and other needed goods, and Hanke’s business took a downturn. 
The Trial Court granted a permanent injunction and this action was 
upheld by the Supreme Court of Washington. Justice Frankfurter, 
speaking for the United States Supreme Court, stated the question 
before the Court as follows: Does the fourteenth amendment bar 
a state from the use of the injunction to prohibit the picketing 
of a business conducted by the owner himself without employees 





51 Bakery & Pastry Drivers & Helpers Local 802 v. Wohl, 315 U. S. 769 (1942), 
p. 775. 


52 Giboney v. Empire Storage & Ice Co., 336 U. S. 490, p. 502. 
53 International Brotherhood of Teamsters v. Hanke, 339 U.S. 470 (1950). 
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in order to force him to become a union shop? The Supreme Court 
upheld the use of the injunction. Although picketing contains an 
ingredient of communication, it cannot be dogmatically equated with 
the constitutionally protected freedom of speech. While recognizing 
that unions are anxious not to have union standards undermined 
by nonunion shops and that this interest penetrates into self-employer 
shops, the Court noted the stress many people have placed on the 
importance to a democratic society of encouraging self-employer eco- 
nomic units as a counter-movement to what is deemed to be the 
dangers inherent in excessive concentration of economic power. The 
Court further stated that the decisions made in Bakery @ Pastry 
Drivers Union v. Wohl, and Cafeteria Employees Union v. Angelos 
did not preclude the Court from upholding Washington’s power 
to make the choice of policy it has made. In those cases, said 
Frankfurter, the Court held only that a state could not proscribe 
picketing merely by setting artificial bounds, unreal in the light 
of modern circumstances, to what constitutes an industrial relation- 
ship or a labor dispute. The power of a State to declare a policy 
in favor of self-employers and to make conduct restrictive of self- 
employment unlawful was not considered in those cases. 

The major thesis of this article is that union activities which 
operate in the area of business competition should be held violative 
of the antitrust laws. This was deemed to be a workable compromise 
between our two national policies of promoting competition and 
protecting the unions’ right to organize and bargain collectively for 
the benefit of their members. It has been pointed out that the line 
which separates union action limiting competition in labor markets 
from that limiting business competition in product markets is not 
self-evident. This may be particularly true in trying to determine 
whether or not unions should be permitted to drive independent 
businessmen-workers out of the market. The competition of these 
businessmen-workers may adversely affect union wages and working 
conditions; on the other hand, to eliminate them may adversely affect 
competition in the product market.** 

It Would seem that unions have a legitimate objective in seeking 
to organize those workers who have been termed “sham self- 





54 Edward S. Mason, “Labor Monopoly and All That,” Proceedings of the Eighth 
Annual Meeting of Industrial Relations Research Association, 1955, p. 205. 
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employers.” 5° For in such cases, the unions’ interest in preventing 
and/or correcting the undermining of their labor standards would 
outweigh any adverse effect, if any, on the competition in the product 
market. 


Should such unionization attempts be deemed an unlawful 
labor objective?, Should such organizational efforts be defeated by 
declaring that the men who are the targets thereof have nothing 
in common with employees; that their economic interests lie 
on a different plane; that they are, in short, “independent” 
businessmen, representing one of the strongest pillars of the free 
enterprise system? The answer to such declarations obviously 
lies in an analysis of their economic status. It discloses that, 
actually, they are neither independent nor business men, are 
not representative of the free enterprise system but are even 
more rigidly controlled and dependent for their very existence 
upon their suppliers than regular employees.*® 


Whenever the economic status of the “self-employer’” does not 
show the degree of economic independence which the average busi- 
nessman possesses, he should be considered an employee and capable 
of being unionized. It has been suggested that one of the criteria 
which might be used to determine the degree of economic dependency 
is whether the self-emplover owns the means of production or whether 
he merely contributes his labor to the tools furnished by the supplier.*7 

The greater problem under consideration in these cases arises 
in reference to self-employers who are really independent. It is this 
writer’s opinion that although unions may have an interest in or- 
ganizing these self-employers, the unions’ interest in this area does not 
outweigh other considerations. First of all, it is not clear that the 
existence of true self-employers has a depressing effect on union 
standards. The fact that a self-employer decides to work seven days 
a week does not mean that a union employer will try to force 
his employees to work seven days a week also. The fact that a self- 
employer’s earnings are very low does not mean that union wages 





55 Fred Herzog, “Organization of Self-Employers by Unions,” Chicago-Kent Law 
Review, Vol. 27, 1949, p. 263. 


56 Jbid., p. 287. 
7 [bid., p. 287 ff. 
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would be cut. This would depend ultimately on the extent of the 
competition which all self-employers in the market afford to the 
union employers, and even more important, on the role which the 
difference in labor costs plays in this competition. Secondly, union 
action directed against self-employers may entail the businessman’s 
surrendering of employee-like tasks to union workers. If the self- 
employer’s business is not of a sufficient magnitude to require his 
full time performance of managerial duties, this type of union regu- 
lation would amount to featherbedding and a waste of human re- 
sources.5* The union would be creating jobs for its members at 
the expense of the public. The third argument against union coercion 
directed at the self-employer is that it would appear in such cir- 
cumstances that the freedom of an individual to engage in the 
business of his choice, and the benefits to the public of a truly free 
enterprise system, would outweigh union considerations. For the ques- 
tion must be asked whether such union activity is directed at the 
maintenance of their labor standards or at the aggrandizement of 
economic power (through increasing membership and dues). Al- 
though it is impossible to give an a priori answer to this question, 
it is the opinion of this writer that, in general, the existence of self- 
employers, provided they are in reality independent, does not con- 
stitute such a threat to unionization as to warrant their destruction. 

The facts presented in the case involving the milk wagon drivers 
are not sufficient to allow this writer to reach a definite conclusion 
as to whether or not the union’s activities should have been con- 
doned, as they were. However, if it is assumed that the peddlers 
were really independent (the Court never considered whether or not 
they were) this writer would have condemned the union’s actions. 
It seems more plausible that the union’s competitive disadvantage 
was due to the introduction of a new method of distribution rather 
than to the longer working hours and lower earnings of the peddlers. 

This writer agrees with the Court’s decision in the case involving 
the bakery drivers but not with the Court’s reasoning. The peddlers 
were not independent businessmen; the guise of independence was 
forced on them to deprive them of the benefits of social legislation. 
The union was justified in seeking to alleviate this situation. But 





58 ~—_____., “Union, Self-Employed, Consumer: A Three-Sided Controversy,” 
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this writer would not go further and condone the union’s attempt 
to force the peddlers to hire a union worker one day a week. Simi- 
larly, the cafeteria employees’ union, and the Teamsters union should 
have been condemned for their actions; a union should not be per- 
mitted to seek employment for its members by featherbedding 
activities. 

As in the milk wagon drivers’ case, the evidence presented in 
the Giboney v. Empire Storage & Ice Company case is not sufficient 
to enable one to draw any definite conclusion. But it would appear 
that the union was not confronted with an undermining of its labor 
standards by “sham”’ self-employers. If this is so, this writer would 
have condemned their activities. 

The type of analysis indicated by this writer would appear to 
present a more realistic approach to the problem of the peddler 
system than that taken by the courts. The use of the free speech 
doctrine by the courts has obscured the true economic relationships 
existing in each particular case. Only a case by case analysis of 
the degree of independence of the self-employers and the type of 
action taken by the union in order to benefit its members can offer 
a proper reconciliation of the public’s interest in competition and 
the union’s interest in the protection of its labor standards. Such 
an approach would allow a distinction between reasonable union 
objectives (improvement of wages, hours, and working conditions) 
and unreasonable ones (price-fixing, featherbedding, and the accumu- 
lation of power for power’s sake, as in jurisdictional strikes). 

The next few cases to be discussed are included here to point 
out the activities unions may engage in under the cloak of a “labor 
dispute.” Other cases which fit in this category have been segregated 
out and will be discussed in the section on technological hindrances. 

In Lauf v. E. G. Shinner & Co., Inc., the Supreme Court re- 
versed the holding of both the District Court and the Court of 
Appeals that a labor dispute was not involved.5® The facts were 
as follows. The Shinner Company owned five meat markets in Mil- 
waukee and employed thirty-five workers, none of whom were mem- 
bers of the union. The union asked the company to require its 
employees, as a condition of their continued employment, to become 
members of the union. The company then notified its employees 





59 Lauf v. E. G. Shinner & Co., Inc., 303 U. .S 323 (1938). 
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that it was willing to permit them to join the union; the employees 
declined to join. In order to coerce the company to require its em- 
ployees to join the union, the union had false placards placed before 
the company’s markets, set up stranger picketing, and by threat, 
molestation, and intimidation prevented customers from patronizing 
its markets. The Supreme Court stated that the lower courts erred 
in holding that the declarations of policy in both the Norris-LaGuardia 
Act and the Wisconsin Labor Code, to the effect that employees 
are to have full freedom of association, self-organization, and desig- 
nation of representatives of their own choosing, free from inter- 
ference, restraint or coercion of their employers, put this case outside 
the scope of both acts since the employer could not accede to the 
union’s demands upon it without disregarding the policy declared by 
the statutes. The Supreme Court concluded that it found nothing 
in the declarations of policy which narrowed the definition of a 
labor dispute as found in the statutes. Butler, in his dissent, stated 
that to say a “labor dispute” is created by the mere refusal of an 
employer to comply with the demand that it compel its employees 
to designate the union as their representative subverts the declared 
congressional policy that a worker should be free to decline asso- 
ciation with his fellow-workers and that, especially, he should be free 
from interferences, restraints, or coercion of employers. 

As an illustration of the extent to which such a court decision 
may go in permitting unions to engage in actions which this author 
believes to be unreasonable, the case of C. §. Smith Metropolitan 
Market Co. v. Lyons® is presented, even though this was a Cali- 
fornian and not a federal case. The Amalgamated Meat Cutters & 
Butchers’ Workmen Local Union 284 picketed the market company 
in order to compel the company’s employees to join the union; the 
union wanted to force the company to discharge those workers who 
refused to join the union. The market company paid its butchers 
more than the union scale and its employees worked less hours than 
union butchers. The court stated that the employment relations 
of every employer affect the working conditions and bargaining 
power of employees throughout the industry. Where union and non- 
union employees are engaged in a similar occupation and their 
respective employers are engaged in competition with one another, 
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the efforts of the union to extend its membership is not an unreason- 
able aim. Since the butchers’ union had a substantial interest in 
the employment relations of the market company, the union had a 
right to exert against the company any peaceful form of concerted 
action within its control. 

This case is an illustration of the refusal of the court to look at 
the true facts of the case. Was the union using its economic power 
to prevent the undermining of its members’ labor standards? The 
answer is emphatically no. The nonunion workers were earning 
higher wages. 

In U. S. v. Employing Plasterers’ Association of Chicago,®' the 
government contended that the “original contractor” rule in the 
joint agreement between the plasterers’ association and the plasterers’ 
union constituted a per se violation of the Sherman Act. This rule 
provided that the “original contractor shall finish the job and every 
part thereof for which he has a contract .. .” The District Court 
of Illinois stated that this provision did not arise out of any con- 
spiracy among the plastering contractors to restrain competition. It 
was incorporated into the agreement as a result of a jurisdictional 
dispute between the defendant union (Local No. 5) and the orna- 
mental plasterers and casters union. Local No. 5 had the provision 
included in the agreement in order to prevent the subcontracting 
of ornamental work to the rival union. The court said that the 
agreement assured the attainment of a proper labor objective, and 
it also discouraged jurisdictional labor disputes. 

The complaint in this case alleged that as a result of this pro- 
vision a local group of people were able to decide whether or not 
out-of-state plastering materials would be used in Illinois, and if so, 
by whom. In this respect, this case is similar to the Lumber Products 
Association case discussed earlier.©? In the latter case, an employer- 
employee conspiracy which limited the sale and shipment of out-of- 
state lumber products was condemned because this elimination of 
competition was designed to benefit employers and workers alike. 
In the instant case, the absence of an employer-employee conspiracy 
and the presence of a jurisdictional dispute made legal a restraint 
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of trade similar to the one condemned in the Lumber Products 
Association case. 

The question which must be answered is whether or not the 
existence of a jurisdictional dispute should exempt a union’s actions 
from prosecution under the antitrust laws. This writer’s opinion is 
that it should not. A union engaged in a jurisdictional dispute is 
not attempting to prevent the undermining of its members’ labor 
standards by nonunion workers. It is merely attempting to gain more 
work for its members at the expense of other unionized workers. 
It would seem that such an objective does not outweigh the benefits 
to be derived from unrestrained competition. 


IV. Technological Hindrances and Featherbedding 


Technological innovations afford to the public the prospect of 
cheaper and better products. To the workers in an industry where 
such an innovation has taken place the prospect may be unemploy- 
ment. Under these circumstances the questions to be answered are 
whether or not unions have a legitimate objective in trying to pre- 
vent the introduction of such innovations, and whether or not this 
union interest outweighs the benefits which consumers would derive 
from these innovations—increased competition, lower prices, improved 
quality. The courts have not answered these questions in any consistent 
manner, but have decided the cases on the basis of the means 
employed by the unions, and (in the featherbedding cases) by a 
narrow interpretation of the Taft-Hartley Act. But, not all the blame 
can be placed on the courts; it is very possible that the fault of 
these decisions lies in the legislation itself. 

In U. S. v. Carrozzo,®* the union was charged with combining 
and conspiring to prevent the sale and delivery of truck-mixers in 
the Chicago area. These truck-mixers would compete with other 
types of equipment used in the production of concrete, but their 
use would reduce the cost and improve the quality of the product 
to consumers. The union used strikes, threats to strike, and warnings 
to contractors that the union would prohibit the use of truck-mixers 
unless they were manned by one of its engineer members and unless 
the contractors would employ the same number of men that would 
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be employed if the truck-mixers were not used. The District Court 
decided that striking or threatening to strike to prevent the use of 
labor-saving devices which would displace union members, or re- 
quiring that if the device is used the same number of men would 
be employed, are legitimate and lawful activities which a union 
is permitted to carry on in an effort to maintain employment and 
certain working conditions for its members. Any restraint of trade 
is only indirect and incidental to the carrying out of this objective. 

In the case of the National Labor Relations Board v. United 
Brotherhood of Carpenters & Joiners, the union was condemned for 
trying to achieve an objective similar to that involved in the pre- 
ceding case. Wadsworth Building Company was engaged in the 
manufacture of prefabricated houses and its employees, members 
of the union, went on strike. The union encouraged the employees 
of Klassen & Hodgson, Inc. to engage in a concerted refusal to 
handle goods or perform services for Klassen & Hodgson until they 
ceased doing business with the Wadsworth Building Company. The 
Court of Appeals stated that this was a secondary boycott and it thus 
constituted an unfair labor practice within the meaning of the 
Taft-Hartley Act. 

In the case of Joliet Contractors Association v. National Labor 
Relations Board,™ it was contended that Local 27 of the Brotherhood 
of Painters, Decorators & Paper Hangers of America engaged in a 
comprehensive boycott campaign in order to eliminate the use of 
preglazed building materials in the Joliet construction area. The 
union’s by-laws and working rules prohibited work on jobs or for 
contractors who used preglazed sash. The union refused to assign 
or permit glaziers to work on jobs which the union designated as 
“unfair” and it caused work stoppages and work refusals by glaziers 
where the contractors were “unfair.” The court stated that the 
object sought by the union only becomes a violation of the National 
Labor Relations Act (Section 8 (b) (4) (A)) when it is achieved 
in the manner specified, i.e., by engaging in a strike or by inducing 
or encouraging employees to do so or to engage in a concerted refusal 
in the course of their employment. 
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While we agree that the Union activities referred to might 
furnish the inducement or encouragement for employees to strike 
or to engage in a concerted refusal to work, yet this would 
not constitute a violation in the absence of such strike or con- 
certed refusal on the part of the employees “in the course of their 
employment.” The objective must be accomplished by the spe- 
cific means which the section defines and not otherwise. 


The court agreed with the N. L. R. B. that the mere refusal of 
the union to permit its members to work on a job where preglazed 
sash is used, or a concerted refusal on the part of the employees 
to do so, is not condemned by the statute. This is so because Con- 
gress has proscribed a course of conduct for both employer and 
employee only after an employer-employee relationship has been 


established. 


As we study this record we are increasingly impressed with 
the numerous apparent incongruities which abound in the rea- 
soning of the Board, and which we must admit this opinion 
does little to eliminate. For instance, if two or more glaziers 
refuse to accept employment because of the use of preglazed 
sash there is no violation as they have not concertedly refused 
to work in the course of their employment. However, if they 
discover the use of preglazed sash after they are on the job and 
then refuse to work, it is a violation because they have done 
so in the course of their employment. At the same time, if 
there is only one glazier on each of several jobs and they each 
refuse to work, it is not a violation because their refusal is not 
concerted. These incongruities . . . are unavoidable because of 
the plain unambiguous language employed by Congress in enu- 
merating the elements required to constitute a violation. 


This seems to be an apt criticism of at least this section of the 
Taft-Hartley Act. By outlawing certain means, the statute leaves 
open the possibility of achieving the same objective by the use of 
other means. 
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One recent legal development in the area of featherbidding is 
relevant here. On September 8, 1958, an antitrust consent judgment 
was filed in the Federal Court at Chicago; involved in this consent 
judgment was Local 27 of the Brotherhood of Painters, Decorators 
and Paperhangers of America. The Government's complaint alleged 
that the union and glazing contractors conspired to insure that glazing 
was done on the job site, exacted money from builders, general 
contractors and manufacturers of preglazed products for the use 
of those products. 

The judgment enjoins Local No. 27 from restricting the manu- 
facture, use or installation of preglazed products; from requiring 
the reglazing of preglazed products where such reglazing is not 
needed and performed; and from requiring any person to stop work 
on any job solely because preglazed products are being used upon 
such job. 

The judgment also enjoins Local No. 27 from entering into any 
agreement requiring the payment of sums of money to Local No. 27 
or any other designated source for the glazing or reglazing of pre- 
glazed sash or preglazed products where such glazing or reglazing 
is not actually needed and performed. 

In addition, the judgment enjoins the union from combining with 
any business organization to prevent the installation of preglazed sash 
and preglazed products where the glazing has been done by a labor 
organization not affiliated with defendant Union. 

In commenting on the entry of the judgment Assistant Attorney 
General Victor R. Hansen, in charge of the Antitrust Division, said: 


The judgment entered today enjoins practices which the gov- 
ernment alleged were outside of the immunity from the anti- 
trust laws afforded labor unions, while at the same time recog- 
nizing the legitimate activities of the labor union. It is clear 
that a union cannot combine and conspire with an employer 
where the effect is to impose an unreasonable restraint on inter- 
state commerce. 


In 1942, the American Federation of Musicians was charged with 
conspiracy to restrain and destroy interstate commerce in -phono- 
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graph records and electrical transcriptions; of procuring, monop- 
olizing and controlling all performances of musical entertainment; 
of eliminating competition entirely between “transcribed” or “canned” 
music and music produced through live musicians.*? The union was 
charged with agreeing to require radio broadcasting stations to hire 
unnecessary “stand-by” musicians whose services were neither neces- 
sary nor desired, by requiring radio networks to boycott affiliated 
stations which refused to meet these union demands. The government 
stated that the Supreme Court had not yet specifically considered 
three questions with respect to what constituted legitimate labor union 
activity under the antitrust laws: (1) whether a union may engage 
in organized coercion to destroy legitimate businesses because such 
businesses have introduced labor-saving devices or improved mechani- 
cal methods which reduce the demand for labor; (2) whether a 
union may use organized coercion to compel its employer to maintain 
obsolete or inefficient methods and to refuse to permit the intro- 
duction of new mechanical improvements in order to force the hiring 
of unnecessary labor; (3) whether a union may use organized coer- 
cion to prevent voluntary groups who do not seek employment from 
rendering services without pay. 

In answer to these questions, and the exceedingly long list of 
specific charges against the union, the court stated: 


This case unquestionably involves or grows out of a dispute. 
The parties to the dispute are, on the one hand, the defendant 
American Federation of Musicians and its members, who, as 
employees, make music for hire, and, on the other hand, manu- 
facturers of phonograph records and electrical transcriptions and 
radio broadcasting companies, who, as employers, employ mu- 
sicians to make music. The subject of the dispute is, generally 
speaking, the question as to whether the members of the union 
shall be employed to make all the music that is to be made or 
shall be employed only to make a part of it, the remainder 
being made by means of phonograph records and electrical 
transcriptions and by amateur musicians.“ 
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After the decision in this case, Congress took steps to outlaw union 
practices of featherbedding. But, either because of the language 
employed in the statutes or because of the courts’ interpretation 
of the legislation, or both, featherbedding practices have not been 
eliminated. 

In 1946, Congress sought to outlaw the musicians’ practice of 
requiring stand-ins when “canned music” was used in radio broad- 
casting. The Lea Act made it a crime to compel an employer to 
employ “any person or persons in excess of the number of employees 
needed.” ©? Caesar Petrillo, President of the American Federation 
of Musicians, was indicted for having the union threaten to strike 
a radio station unless it hired three extra musicians. The court 
allowed an expert to testify that these three men were “needed” 
to satisfy the public demand for “live” music, and to fulfill the 
station’s duty to promote the public interest by providing employment 
for musicians! The court found that the union was attempting in 
good faith to obtain honest employment for additional musicians; 
the indictment was dismissed.7° 

Section 8 (b) (6) of the Taft-Hartley Act declares that causing 
or attempting to cause “an employer to pay or deliver or agree 
to pay or deliver any money or other thing of value, in the nature 
of an exaction, for services which are not performed or not to be 
performed” is an unfair labor practice. How have the courts applied 
this section of the statute? 

In the case of the American Newspaper Publishers Association v. 
National Labor Relations Board,*' the Supreme Court considered 
the practice of “bogus” type setting in its historical setting. With 
the introduction of the linotype machine in 1890, once a newspaper 
advertisement was set up in type, it was impressed on a cardboard 
matrix or “mat.” These mats were reproduced and distributed, at 
little or no cost, to other publishers who used them as molds for 
metal castings from which to print the same advertisement. This 
procedure by-passed all the compositors except those who made up 
the original form. Facing this loss of work, the International Typo- 
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graphical Union forced the newspaper publishers to agree to permit 
their respective compositors, at convenient times, to set up duplicate 
form: for all local ads. According to the Court, this was a wasteful 
procedure but, “Nevertheless, it has become a recognized idiosyn- 
cracy of the trade and a customary feature of the wage structure and 
work schedule cf newspaper printers.” 7* The Supreme Court decided 
that the language and the legislative history of Section 8 (b) (6) 
supported the conclusion that the union’s insistence upon securing 
wages for “sctting bogus’ was not an unfair labor practice within the 
meaning of this section. The condemnation of featherbedding prac- 
tices is limited to instances in which a union exacts pay from an 
employer for services not performed or not to be performed. Where 
work is performed by an employee, with the employer’s consent, 
a union’s demand that the employee be compensated for doing the 
disputed work is not an unfair labor practice under the statute. 

It is difficult to understand how the Supreme Court could con- 
clude that since the employers consented to the performance of 
“bogus” type setting, the union had a right to demand compensation 
for the work done. This case arose because the employers wanted 
to eliminate the performance of this work. It would seem that the 
Court was too influenced by this idiosyncracy of the trade and did 
not consider seriousiy enough the fact that the employers were trying 
to eliminate this ‘ 
schedule.” 

In the case of the National Labor Relations Board v. Gamble 
Enterprises,** the question before the Supreme Court was whether 
or not the American Federation of Musicians’ demand that a local 
orchestra be employed at a theatre whenever a traveling band per- 
formed on the stage was an unfair labor practice. The pit orchestra 


‘customary feature of the wage structure and work 


was to play overtures, “intermissions,’ and “chasers.” The Court 
accepted the finding of the Board that the union was seeking actual 
employment for its members and not mere “stand-by” pay. Since 
the union acted in good faith, it did not engage in an unfair labor 
practice. When an employer receives a bona fide offer of com- 
petent performance of services, the employer must determine whether 
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such an offer shall be accepted and what compensation shall be paid 
for the work done. 

Mr. Justice Jackson in his dissent aptly pointed out the weak- 
nesses in the Court’s decision. First of all, it is hard to deny that 
the payments involved constituted a union “exaction” for the A. F. 
of M. had established a nationwide control of professional talent. 
“No artist or organization can perform without its approval. The 
respondent is in the entertainment business but can get no talent 
to exhibit unless it makes these payments. The ‘services’ tendered 
for the payment is not wanted or useful. What the Court speaks 
of as ‘free and fair negotiation, to determine whether such offer 
shall be accepted’ is actually only freedom to pay or to go out of 
business with all its attendant losses.” ** 

This writer agrees with Mr. Justice Jackson that the approach 
of the courts has been highly unrealistic. Whether it is because of 
the wording of the statute or the courts’ interpretation of it, the 
fact remains that the definition of “featherbedding” has become nar- 
rowed to the point of meaninglessness. Even though an employer 
does not want, does not need, and is not willing to accept the services 
a union offers, this does not legally constitute featherbedding. The 
legal interpretation of this practice completely ignores economic reality 
—e.g., a union may lawfully demand that five men do the work 
of four men, but it is an unfair labor practice for the union to demand 
that four men work while one man is paid for doing nothing. “Eco- 
nomically the two situations are indistinguishable; in both the work 
potential of one man is lost or wasted.” 75 

The introduction of improved production methods is to the long- 
run advantage of labor as a whole, as a high rate of innovation 
helps to maintain the general level of employment and increase the 
level of real wages.7° But to the worker in a particular industry the 
development of a labor-saving device may be a calamity. The fear 
of unemployment leads to pressures for make-work practices, but 
these are not desirable methods for coping with unemployment. 
Seasonal and intermittent unemployment can best be alleviated by 
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efforts to regularize production, adequate public employment services, 
and unemployment compensation systems. Cyclical fluctuations can 
be alleviated by monetary and fiscal policies. But a long-run decline 
in the demand for a product requires the transfer of laborers out 
of the declining industry.7’ 


It may be said that this is a harsh view. Why not cushion 
a drop in the demand for labor by creating additional jobs? 
Why not have everyone in an industry somewhat underemployed, 
instead of some workers totally unemployed? If the expedients 
adopted were temporary, and were used only until more basic 
remedies could be devised, one might make out a case for their 
use. The difficulty is that restrictive work rules and practices 
are scarcely ever discarded. They persist even during periods 
of full employment, when they are clearly inappropriate. They 
tend to freeze in each industry the maximum number of people 
ever employed there in the past. Over the long run, therefore, 
they create all sorts of anomalies in the structure of employment 
and production.”* 


Featherbedding practices may not even benefit the workers in 
the declining industry. “If the industry’s demand for labor happens 
to be inelastic, make-work rules may give temporary relief from 
unemployment. If the demand for labor in the industry is elastic, 
however, the make-work policy, by raising labor costs, only makes 
a bad situation worse.” 7° 

The solution to the dilemma created by the union’s interest (real 
or apparent) in hindering the introduction of technological inno- 
vations and the public’s interest in promoting them has been suggested 
by several writers.® This solution would confine the unions to actions 
which would alleviate the hardships to the workers created by labor- 
saving devices, while at the same time promoting the consumers’ 
interest in better quality and lower-priced goods. The unions’ actions 
would be restricted to insuring that union members get the first 
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chance to learn the new methods and to work on the new equipment 
at favorable wage scales, and to securing severance pay and other 
financial compensation for those workers who are displaced. 


V. Secondary Boycotts 


The manner of dealing with the problem of secondary boycotts 
has now come full circle. It will be profitable at this time to review 
briefly this spectrum, before proceeding to a proposal which will 
harmonize the use of this weapon with what this writer will suggest 
as the limits to the “legitimate objections” of unions. 

The early cases involving secondary boycotts were condemned 
by the courts in a per se approach to the problem. These cases were 
decided on the basis of the effects of union actions on interstate 
commerce. No consideration was given to the objectives the unions 
sought to attain by the use of this weapon. 

The decision handed down in the Apex case marked the turning 
point. In the absence of any action aimed at suppressing commercial 
competition by fixing prices, dividing markets, etc., the effect which 
the use of union coercive tactics might have on interstate commerce 
was considered to be indirect and, therefore, legal. This decision 
legalized the use of the secondary boycott where the intent or effect 
of such action was not to suppress competition. The Hutcheson case 
went even further—as long as the union was involved in a “labor 
dispute” over legitimate union objectives, its action was immune 
from the antitrust laws. So the secondary boycott could now be used 
even if the intent or effect of the action was to suppress competition 
(provided, however, that there was no employer-employee conspiracy ). 

The Labor Management Relations Act has brought the secondary 
boycott weapon back to its starting point. Section 8 (b) (4) (A) 
states: 


It shall be an unfair labor practice for a labor organization 
or its agents to engage in, or to induce or encourage the em- 
ployees of any employer to engage in, a strike or a concerted 
refusal in the course of their employment to use, manufacture, 
process, transport, or otherwise handle or work on any goods, 
articles, materials, or commodities or to perform any services, 
where an object thereof is forcing or requiring any employer 
or self-employed person to join any labor or employee organi- 
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zation or any employer or other person to cease using, selling, 
handling, transporting, or otherwise dealing in the products of 
any other producer, processor, or manufacturer, or to cease doing 
business with any other person. 


A review of several cases brought against unions under this section 
of the Taft-Hartley Act will illustrate the objectives the unions were 
seeking by the use of the secondary boycott weapon. 

In the case of the National Labor Relations Board v. International 
Rice Milling Co.,®* the Supreme Court upheld the Board’s decision 
that the union’s activities did not constitute an unfair labor practice. 
The union was picketing the mill in an effort to force the employer 
to recognize the union as the collective bargaining representative 
of the company’s employees. In the course of this picketing, : the 
union encouraged two employees of a neutral customer of the mill 
not to cross the picket line. This action was held to be legal because 
the union was not encouraging the employees of the neutral customer 
to engage in concerted activities which would be more widespread 
than simply turning back at the picket line. 

In the National Labor Relations Board v. Denver Building & 
Construction Trade Council case,®* the facts were as follows. Doose 
& Lintner was the general contractor for the construction of a com- 
mercial building in Denver, Colorado. It awarded a subcontract for 
the electrical work to Gould & Preisner, a firm which for twenty 
years had employed nonunion workers. Gould & Preisner’s em- 
ployees were the only nonunion workers on the project; all the other 
employees were members of unions affiliated with the Denver Build- 
ing & Construction Trades Council. Representatives of the Council 
told the general contractor that if Gould & Preisner’s men worked 
on the job, the Council would picket the project to notify its members 
that nonunion men were working there and that the job was un- 
fair. The picket was posted. Then Doose & Lintner ordered Gould 
& Preisner to leave the job so that the project could be completed. 
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The Council then removed its picket and the union employees resumed 
work. 


The Supreme Court stated that this conduct was readily dis- 
tinguishable from the conduct it upheld in the Rice Milling case. 
For in the latter case, the conduct was no more than was traditional 
and permissible in a primary strike; the union did not engage in a 
strike against the customer or encourage the customer’s employees 
to engage in concerted action to force the customer to boycott the 
mill. In the instant case, although the union contended that it en- 
gaged in a primary dispute with Doose & Lintner to force the general 
contractor to make the project an all-union one, the Court said 
that the union could only attain this purpose by forcing Gould & 
Preisner off the job, and this could only be done through Doose & 
Lintner’s termination of Gould & Preisner’s subcontract. The Court 
concluded that a strike with such an objective is an unfair labor 
practice. 

In the [nternational Brotherhood of Electrical Workers, Local 501 
v. National Labor Relations Board,** the circumstances were very 
similar to those in the preceding case. The Giorgi Construction Com- 
pany, which had contracted to build a private dwelling, subcon- 
tracted the electrical work to Samuel Langer and the carpentry work 
to Nicholas Deltorto. Langer had previously been involved in a dis- 
pute with Local 501 because he employed nonunion men. William 
Patterson, agent of Local 501, told Deltorto that the electrical work 
was being done by nonunion men; Patterson began picketing the 
premises and Deltorto and his men stopped work. Patterson told 
Giorgi he would have to replace Langer with a union contractor in 
order to complete the job. Langer released Giorgi from the electrical 
subcontract, and the carpenters returned to work. 

The Court stated that there were no findings that the picketing 
was aimed at Langer in order to force him to employ union workmen 
on the job. The findings demonstrated that the picketing was directed 
at Deltorto’s employees to induce them to strike and thus make 
Deltorto force Giorgi to terminate Langer’s subcontract. This activity 
was condemned by Section 8 (b) (4) (A). 
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In a similar case involving the United Brotherhood of Carpenters 
& Joiners of America,** the facts were as follows. Ira A. Watson 
Company operated a general retail store in Chattanooga, Tennessee, 
including a department for the sale and installation of wall and floor 
coverings. Because Watson refused to enter a closed-shop agreement 
with Local 74, he was picketed. George D. Stanley contracted with 
D. F. Parker to improve and renovate his dwelling. Parker was to 
supply the workers and select the materials. Parker was a member 
of the union and hired union members to do the carpentry work, 
but he could only find the necessary floor and wall coverings at 
Watson’s and Watson insisted on installing them as a condition of 
their sale. Stanley signed a contract with Watson. The union then 
told the four union carpenters that they could not continue to 
work with nonunion men. The Court stated that the statute made 
it an unfair labor practice for the union or its agent to engage 
in a strike when an object of so doing was to force the project 
owner to cancel his installation contract with Watson. 

In Douds v. International Longshoremen’s Association, Indepen- 
dent,®* the secondary boycott provision of the Taft-Hartley Act proved 
ineffective in condemning a jurisdictional dispute. The I. L. A. and 
the A. F. of L. longshoremen’s union were involved in a contest for 
representational control of the Port of New York. Because an A. F. 
of L. longshoreman, who had formerly been an I. L. A. member, 
was working on a pier, the I. L. A. workers refused to work with 
him and went on strike. As a result of this strike, the longshoreman 
was discharged; he then began picketing the pier. Members of an 
A. F. of L. local truck drivers’ union refused to cross the picket 
line; I. L. A. workers then refused to serve any A. F. of L.-manned 
trucks throughout the port. On the theory that the I. L. A.’s action 
was an iliegal form of secondary boycott, an injunction was issued 
which ordered the I. L. A. to refrain from refusing to serve the 
trucks. The I. L. A. then went on a general strike throughout the 
port. In a proceeding brought by Douds, the Regional Director of 
the National Labor Relations Board, the District Court imposed a 
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sentence of a fine and imprisonment for the union’s violation of 
the injunction. The Court of Appeals reversed this order for in its 
opinion the refusal by the union to serve the trucks was not a 
secondary boycott in the ordinary sense of that term: (1) there was 
no labor dispute involving the employees of one employer with their 
employer; and (2) there was no attempt by the employees of a 
second employer to aid disputing employees by forcing or attempting 
to force the second employer to discontinue business relations with 
the disputing employer. 

The latest case to reach the Supreme Court in which the secondary 
boycott technique was involved is that of Local 1976, United 
Brotherhood of Carpenters and Joiners of America, A. F. of L. et al. 
v. National Labor Relations Board.®® This case centered around the 
use of the “hot cargo” clause in collective bargaining agreements, 
whereby workers are not required to handle nonunion material. 

The facts of the case were as follows. The Sand Door & Plywood 
Company was the exclusive distributor in southern California of doors 
manufactured by the Paine Lumber Company; these doors were 
made by nonunion labor. Havstad and Jensen, general contractors, 
had a hot cargo clause in their agreement with the carpenters’ 
union. Havstad and Jensen subcontracted work to Watson and 
Dreps, whose employees refused to install the nonunion-made doors. 

Justice Frankfurter, speaking for the majority of the Court, stated 
that Congress’ purpose, as embodied in the Taft-Hartley Act, was 
to “restrict the area of industrial conflict insofar as this could be 
achieved by prohibiting the most obvious, widespread, and, as Con- 
gress evidently judged, dangerous practice of unions to widen that 
conflict: the coercion of neutral employers . . . through the induce- 
ment of their employees to engage in strikes or concerted refusals 
to handle goods.” *? 

Justice Frankfurter rejected the argument that a hot cargo clause 
is a defense to a violation of Section 8 (b) (4) (A). This argument 
is as follows: Since the employer has agreed that his employees shall 
not handle nonunion goods, the enforcement of this clause cannot 
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be considered a “concerted refusal” on the part of the employees or a 
“forcing” of the employer. In answer to this contention Frankfurter 
stated: 


The realities of coercion are not altered simply because it is 
said that the employer is forced to carry out a prior engage- 
ment rather than forced now to cease doing business with 
another . . . the contractual provision itself may well not have 
been the result of choice on the employer’s part free from the 
kind of coercion Congress has condemned. It may have been 
forced upon him by strikes that, if used to bring about a boycott 
when the union is engaged in a dispute with some primary 
employer, would clearly be prohibited by the Act.** 


Justice Douglas, in his dissent, labeled the majority decision 
“capricious” : 


The Court concedes that the voluntary observance of a hot 
cargo provision by an employer does not constitute a violation of 
[section] 8 (b) (4) (A) of the National Labor Relations Act 
. . « I fail to see, therefore, why enforcement of a provision in 
a collective bargaining agreement outlawing work in nonunion 
goods violates the Act. 

. . . that provision was bargained for like every other claim 
in the collective agreement. 

. . . The present decision is capricious. The boycott is lawful 
if the employer agrees to abide by this collective bargaining 
agreement. It is unlawful if the employer reneges.®® 


It has been pointed out that the problem of the secondary boycott 
involves an issue which strikes close to the core of free collective 
bargaining, for under free collective bargaining the terms of employ- 
ment are determined by the relative economic strength of the two 
parties.°° To condemn the use of the secondary boycott is to deprive 
unions of one of their most important economic weapons. 
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The justification which has been advanced for the outlawing of 
the use of this weapon is that by making this coercive tactic illegal, 
disputes are prevented from spreading to parties whose interest in 
the struggle is more remote. But, it is this writer’s opinion, that 
only the facts of each case can determine the degree of remoteness 
of the third party. Can it reasonably be concluded that the general 
contractors in the cases discussed were neutral parties in the disputes? 
This writer’s judgment is no. The unions were trying to prevent the 
undermining of their labor standards by nonunion workers; the 
general contractors were contributing to the unions’ ineffectiveness 
by subcontracting with employers who used nonunion labor. But in 
the Douds case, the employers were neutral parties for the dispute 
was one of jurisdiction between the two unions. 

Former President Truman in 1947 in his State of the Union 
address requested Congress to enact legislation bearing on this prob- 
lem of the secondary boycott. His appeal aptly states the opinion of 
this writer: 


Not all secondary boycotts are unjustified. We must judge 
them on the basis of their objectives. For example, boycotts 
intended to protect wage rates should be distinguished from those 
in furtherance of jurisdictional disputes. The structure of in- 
dustry sometimes requires unions as a matter of self-preservation 
to extend the conflict beyond a particular employer. There 
should be no blanket prohibition against boycotts. The appro- 
priate goal is legislation which prohibits secondary boycotts in 
pursuance of unjustifiable objectives, but does not impair the 
union’s right to preserve its own existence and the gains made 
in genuine collective bargaining.** 


Thus, as tentatively suggested at the beginning of this paper, 
union activities would not be judged legal or illegal on the basis of 
the weapons used, but on the basis of the objectives sought to be 
accomplished by the use of such weapons. Such an approach would 
lead to a judgment of illegality where the union was seeking to sup- 
press commercial competition or repress a new technique in order 
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to secure higher wages and/or more work for its members; it would 
lead to a judgment of legality where unions used any and all coercive 
tactics in order to attain higher labor standards, as long as the union 
did not operate in the area of commercial competition. 


VI. Conclusions 


Before proceeding to define what this writer considers to be the 
appropriate scope for the application of the antitrust laws to labor 
union activity, it is necessary to point out the differences between 
the Sherman Act and the Taft-Hartley Act. 

The Sherman Act, a statute couched in very general terms, is 
aimed at the prevention of monopoly and restraints of trade, in 
whatever form. It proceeds from the premise that monopoly is bad 
because it fosters and promotes inefficiency, and may grant excessive 
profits to businessmen at the expense of the general public. 

The Taft-Hartley Act contains a very specific listing of particular 
types of actions which are unfair and, therefore, are not to be per- 
formed. The premise upon which this Act is based, and the justifi- 
cation for the existence of this enumeration of unfair practices, is 
that by stating the rules of the game of collective bargaining, each 
party will be more willing, and better able, to settle disputes around 
a bargaining table, instead of resorting to economic coercion. 

The differences between theses two statutes—both in terms of 
premises, and phraseology—convince this writer that the antitrust laws 
must be applicable, in some degree, to union activities. A collective- 
bargaining act, such as the Taft-Hartley, does not provide sufficient 
protection for the continued existence of a truly competitive system. 
In applying the various sections of this Act in particular cases, the 
National Labor Relations Board, and the courts which enforce and 
review its decisions, determines whether or not a specific section has 
been violated. It does not determine whether or not a particular 
action adversely affects commercial competition; such a consideration 
does not even appear in its cases. If it happens that in a particular 
decision the Board decides that a union was engaging in an unfair 
labor practice, and if this practice was restrictive of competition, 
it may be said that the Taft-Hartley Act can be used to stop restraints 
of trade. But, such protection as the Act affords, e.g., in the secondary 
boycott and featherbedding provisions, is very slight and very in- 
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direct. As the cases brought under these two sections illustrate, these 
prohibitions provide practically no protection against restrictive union 
practices, and, from the point of view of both the unions and the 
general public, may do more harm than good. 

It is the author’s conclusion that unions should be limited to 
actions designed to secure better wages, hours, and working con- 
ditions; any effect which such activities would have on commercial 
competition would be indirect, reasonable, and legal. There are two 
important justifications for this approach to the problem of trade 
union practices. First of all, the basic premise underlying the Sherman 
Act is, as already stated, that monopoly is bad because it leads 
to inefficiencies and to the aggrandizement of power and money by 
the few. This writer does not propose to get involved in the argument 
of whether or not the Sherman Act was intended to apply to unions, 
but, granting that unions attempt to monopolize the supply of labor, 
it is this writer’s judgment that union action to secure better working 
standards for its members may not fall within the Sherman Act’s 
proscriptions. Monopoly (to be more exact, “monopolizing’) and 
restraints of trade were declared illegal because of the undesirable 
effects of their existence. Who would argue today that the existence 
of labor unions, the purpose of whose existence is to monopolize 
the supply of labor and thereby raise its price, is undesirable per se? 
It is only those activities whose intent or effect is undesirable—price 
fixing, dividing markets, suppressing innovation, restricting production 
—which should be condemned. 

The second reason for concluding that actions designed to raise 
wages, shorten hours, etc. are reasonable, but that actions which 
operate directly in the area of commercial competition are unreason- 
able, lies in the relationship between wages and prices. Although 
union efforts to organize an entire industry help to eliminate labor 
costs as a factor in commercial competition, it may not entirely do 
so. If the union succeeds in raising hourly rates of pay, the effect 
which this may have on total costs can differ from one company 
to another within the industry, depending on variations in the ratio 
of labor costs to total costs, the efficiency of plant, equipment, and 
management, and on the productivity of labor. The variations among 
companies would even be greater in an industry where some workers 
are paid on the basis of piece rates, some by hourly rates, and 
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others by a bonus system.®? And, even if union organization en- 
tirely eliminates labor costs as a factor in commercial competition, 
competition based on differences in efficiency and innovation will 
still continue. But, to let unions go further and to let them fix prices, 
divide markets, restrict production, is to practically guarantee the 
suppression of all competition; this would be condoning exactly 
the type of action which the Sherman Act was instituted to ccrect 
and prevent, for it is these actions which would result in waste and 
aggrandizement by the few at the expense of the many. 

To turn to the proposals which have been advanced by the 
Departments of Commerce and Justice. As far as the scope of the 
antitrust laws to union activities are concerned, there is one essential 
difference between these two proposals. Only the Commerce Depart- 
ment proposal would declare illegal union restrictions on technological 
improvements; and for that reason, this writer tends to favor the 
suggestion of the Commerce Department. This suggestion is that 
the Clayton Antitrust Law should be amended so that there will 
be a precise definition of what constitutes the “legitimate objectives” 
of unions, the pursuit of which are exempted from antitrust action. 
These “legitimate objectives” would include only matters “directly 
related to representation of employees with respect to their wages, 
hours, and working conditions . . . Legitimate objectives shall not 
include any demand by a union the purpose or effect of which 
is to control or fix the price of the employer’s products or services, 
or to control production, or to limit and restrict the areas in which 
goods may be bought and sold, or to prevent the introduction and 
utilization of technological improvements and new processes, or to 
exclude the use by the employer of certain products or services.” %* 

Although it may not be politically feasible to do so, this writer 
would propose two additional steps: (1) To amend, or scrap and 
redraw, the Taft-Hartley Act so as to eliminate an overlapping onto 
the antitrust laws. To clarify what is meant by this statement, the 
secondary boycott and featherbedding sections should be deleted from 
the Act. The secondary boycott is only one of the many instru- 





92 Archibald Cox, “Labor and the Antitrust Laws—A Preliminary Analysis,” Uni- 
versity of Pennsylvania Law Review, Vol. 104, November 1955, p. 277 ff. 


93 James A. Reynolds, “Unions and Antitrust: Senate Hearings Spur Moves to 
Make Labor Subject to Trust Laws,” The Wall Street Journal, March 28, 1957, p. 9. 
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ments of coercion at a union’s disposal, and only the use of this 
weapon to achieve an undesirable result should be condemned. The 
featherbedding provision is totally worthless and does not belong in 
a collective bargaining act; such restrictive practices will be better 
dealt with under the antitrust laws. (2) To declare that jurisdic- 
tional disputes are not a “legitimate objective” of unions. It must 
be realized that such activity is not engaged in to advance the in- 
terests of labor as a whole, but to increase the power of one union 
at the expense of another union. It is power for power’s sake. How- 
ever, it may be possible to eliminate this wasteful action by a strength- 
ening of the relevant provisions in the Taft-Hartley Act. 

In conclusion, it is the author’s opinion that the proposals ad- 
vanced above will provide an adequate solution to the problem of 
designating the scope of the application of the antitrust laws to trade 
union activities. It is believed that these proposals will enable the 
public to enjoy the benefits to be derived from free competition, 
while at the same time enabling workers to enjoy the fruits of their 
organization. 




















THE EFFECT OF FOREIGN ANTITRUST LAWS 
ON UNITED STATES BUSINESS 


(Part 1) 
by 


E. Ernest GOLpDSTEIN* 


If this were 1938, the subject matter could easily be dismissed 
in one paragraph, and you would be able to take the next 45 minutes 
as a rest period. The mere scheduling of this topic for discussion 
today is significant, for it recognizes two new currents in our eco- 
nomic life—increased American business activity abroad—and the 
return of large segments of the free world to the minimal 19th 
Century view that some degree of competition is not evil per se. 

In 1938, it could have been said that an American business man 
operating outside of the North American area was generally free 
to do everything that he was not free to do under the Sherman’ 
and Clayton Acts? back home. In but a few countries, such as 
Norway,® he might have to register some of his restrictive agree- 
ments, but he could be assured that, in general, such registration 
would not be a real hindrance.* 

In 1958, the picture has changed. The change is not a complete 
one, but it is real and gives every indication of continuing. It is 
not suggested that the Sherman and Clayton Acts have been in- 





* Law School, University of Texas. 

Ed. Note: This article is reprinted from the Institute on Antitrust Laws, of the 
Southwest Legal Foundation, delivered April 15, 1958, with permission of the South- 
west Legal Foundation and Matthew Bender & Co., Inc. 


1 26 Stat. 209, as amended, 15 U.S. C. 1-7. 
2 Pub. Law 212, 63d Cong., 38 Stat. 730, as amended, 15 U. S. C. 12-27. 


3 Law of March 12, 1926, On the Control of Restrictions on Competition and 
Unreasonable Prices, as amended, June 30, 1932, and June 24, 1938, infra notes 27 
and 28. 


# Boycotts were considered legal in the cigarette industry, Trustkontrollen, no. 
10, 1928; and in the textile industry, Trustkontrollen, no. 38, 1932. See also Aften- 
posten Oslo, June 25, 1953, article entitled “Business Disputes” which says in part: 
“Tt looks as though the Price Directorate simply has filed the reports on restrictive 
agreements which have been received through the years”; Arbeiderbladet, Oslo, Sep- 
tember 30, 1953, editorial entitled “Price Act and Competition.” 


679 


680 THE ANTITRUST BULLETIN 


corporated into the legal systems of our friends, but something has 
happened which should put every American with a foreign affiliate, 
subsidiary or licensing agreement on his guard. 


U. S. RESPONSIBILITY FOR FOREIGN LEGISLATION 


Although this new trend toward control of restrictive business 
practices and cartels does represent a response to public demands 
in the free world, it is well to recognize that the official policy of 
our government has been very instrumental in creating the new 
climate. An understanding of the role played by our government 
would seem helpful in evaluating the impact and probable direction 
of this new movement toward control of restrictive practices, as 
well as our government’s attitude if called upon to assist American 
enterprises operating abroad. 

In part, our efforts represent a sort of self defense. Cartels are 
often able to subsidize export programs which directly affect our 
domestic economy and our own export program. Wisely or not, we 
have enacted a variety of legislation to provide a hoped for pro- 
tection against such an infection of our economy.® This legislation 
served to notify the rest of the world that we were not willing to 
let our competitive system deteriorate under the impact of the 
growing trend elsewhere toward cartelism. The shift from a laissez 
faire system to a privately regulated economy was for the most part 
a product of the instability that followed World War I.7 The same 
forces which eventually impelled us to experiment with the N. R. A.® 
had effectively changed the form of business conduct in other parts 
of the world beginning with the depressions and inflations of the 


5 Even Switzerland, long considered the bulwark of cartelism, seems to desire 
some form of control. A control proposition was rejected by the voters in January, 
1958, because of the form of the proposition and not because of its purpose. Foreign 
Commerce Weekly, Vol. 59, No. 13, Washington, March 31, 1958, p. 3. 


6 Wilson Tariff Act, 28 Stat. 570, as amended, 37 Stat. 667, 15 U. S. C. 8-11; 
Antidumping Provisions Revenue Act 1916, Pub. Law 271, 64th Cong., 39 Stat. 798, 
15 U. S. C. 71-76; Unfair Import Practices Tariff Act 1930, Pub. Law 361, 71st 
Cong., 46 Stat. 703, 19 U. S. C. 1937; Webb-Pomerene Export Trade Act, Pub. Law 
126, 65th Cong., 40 Stat. 516, 15 U. S. C. 61-65; and others. 


7 Stocking and Watkins, Cartels or Competition?, Twentieth Century Fund, New 
York, 1948, pp. 32-67. 
® 48 Stat. 195, as amended, 49 Stat. 375, 15 U. S. C. 701-12. 
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1920’s. Our legislation did little more than serve notice of our 
thinking. 

As our entry into World War II approached, we discovered 
that much of our defense effort was hamstrung by cartel activities. 
Several Congressional Committees, notably the Bone Committee,® 
the T. N. E. C.?° and the various committees concerned with military 
preparedness’ uncovered specific evidence of the price we were 
paying for the affiliation of American business with foreign cartels. 
The Executive Branch of our government played its role in bringing 
further evidence to the fore through the antitrust litigation which 
involved overseas restrictive business activities affecting our foreign 
commerce.” 

Out of this welter of material emerged a policy which began 
to be consistently expressed at the close of the war. In the Havana 
Charter’s Chapter V,'* we find a clear statement of views which 
have not failed to impress responsible leaders in other countries,’ 
despite the fact that the Charter never became a living instrument. 
The post war series of Treaties of Friendship Commerce and Naviga- 
tion spell out a bilateral policy on restrictive practices.** The bilateral 





9 See Hearings before the Committee on Patents, 77th Cong., on S. 2303 and S. 
2491. See for example Pt. V, VII. 


10 Temporary National Economic Committee, 75th, 76th and 77th Cong., Mono- 
graph No. 6, Export Prices and Export Cartels; Monograph No. 40, Regulation of 
Economic Activities in Foreign Countries. 


11 Technological Mobilization, Hearings before a Subcommittee of the Committee 
on Military Affairs, U. S. Senate, 77th Cong., on S. 2721, see for example Pt. 11; 
Investigation of the National Defense Program, Hearings before a Special Committee. 
U. S. Senate, Pursuant to S. Res. 71, 77th Cong., see especially Pt. XI. 


12 See the cases discussed in Chapter 11, pp. 65-91, Report of the Attorney 
General’s National Committee to Study the Antitrust Laws, March 31, 1955. 


13 Havana Charter for an International Trade Organization, March 24, 1948, De- 
partment of State Publication 3206, pp. 86-92. 


14 See Hon. Wilhelm Thagaard, Director of the Norwegian Price Directorate, 
“Norwegian Control of Restrictive Business Arrangements,” unpublished manuscript of 
a speech given to the International Conference on Restrictive Business Practices, 
Chicago, Jan. 15, 1958, p. 17. 


15 E.g., Some version of the following text appears in: Treaty with Italy, 63 Stat 
(2) 2255; Treaty with Israel, 5 U. S. T. 550; Treaty with Ireland, 1 U. S. T. 785; 
and Treaty with Greece, 5 U. S. T. 1829; “The two parties agree that business practices 
which restrain competition, limit access to markets or foster monopolistic control, 
and which are engaged in or made effective by one or more private or public com- 
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agreements with participating countries in the Marshall Plan made 
clear our determination that the Recovery Program was not to be 
frustrated by restrictive business practices.*® At the same time 
the Congress continued to express its concern by investigating further 
into cartel problems,'? and finally, specific legislation designed to 
discourage restrictive business practices and to encourage free com- 
petition in the countries benefitting from foreign aid was enacted.’ 


mercial enterprises or by combination, agreement or other arrangement among such 
enterprises may have harmful effects upon commerce between their respective terri- 
tories. Accordingly, each party agrees upon the request of the other party to consult 
with respect to any such practices and to take such measures as it deems appropriate 


with a view to eliminating such harmful effects.” 

16 E.g., Economic Cooperation Agreement with the United Kingdom, July 6, 1948, 
TIAS 1795: “Article II... 

3. The Government of the United Kingdom will take the measures which it deems 
appropriate, and will co-operate with other participating countries, to prevent, on the 
part of private or public commercial enterprises, business practices or business arrange- 
ments affecting international trade which restrain competition, limit access to markets 
or foster monopolistic control whenever such practices or arrangements have the effect 
of interfering with the achievement of the joint programme of European recovery. 
Annex—Interpretative Notes . . . 

3. It is understood that the business practices and business arrangements referred 
to in paragraph 3 of Article II means— 

(a) Fixing prices, terms or conditions to be observed in dealing with others in the 

purchase, sale or lease of any product ; 

(b) Excluding enterprises from, or allocating or dividing, any territorial market or 
field of business activity, or allocating customers, or fixing sales quotas or 
purchase quotas ; 

(c) Discriminating against particular enterprises; 

(d) Limiting production or fixing production quotas; 

(e) Preventing by agreement the development or application of technology or inven- 
tion whether patented or unpatented ; 

(f) Extending the use of rights under patents, trade marks or copyrights granted 
by either country to matters which, according to its laws and regulations, are 
not within the scope of such grants, or to products or conditions of production, 
use or sale which are likewise not the subject of such grants; and 

(g) Such other practices as the two Governments may agree to include.” 


17 See Foreign Legislation Concerning Monopoly and Cartel Practices, Report of 
the Department of State to Subcommittee on Monopoly, Select Committee on Small 
Business, United States Senate, 82d Cong., 2d Sess., Subcommittee Print No. 5; Hear- 
ings on Monopoly and Cartels, same Subcommittee, April-July, 1952 


18 Section 516 (a) of the Mutual Security Act of 1951, 22 U. S. C. 1667 reads as 
follows: “It is hereby declared to be the policy of the Congress that this Act shall 
be administered in such a way as (1) to eliminate the barriers to, and provide the 
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This legislation which led to the creation of the European Produc- 
tivity Agency as an organ of the Organization for European Eco- 
nomic Cooperation, and which brought into being the Productivity 
programs in Western Europe has probably been the most direct 
influence leading to new legislation designed to curb anti-competitive 
activities. Of course other influences have also been at work—the 
Occupations of Germany and Japan set a pattern.’® 

Through the Productivity programs has come the educational 
basis for popular support of legislation designed to curb private 
regimentation of the economy. The education has been direct in 
the form of demonstrated benefits to consumers, labor and manage- 
ment where experimentation with competitive production and pric- 
ing has been permitted.*® Further, study missions to the United 





incentives for, a steadily increased participation of free private enterprise in develop- 
ing the resources of foreign countries consistent with the policies of this Act, (2) to 
the extent that it is feasible and does not interfere with the achievement of the 
purposes set forth in this Act, to discourage the cartel and monopolistic busines: 
practices prevailing in certain countries receiving aid under this Act which result in 
restricting production and increasing prices, and to encourage where suitable competition 
and productivity, and (3) to encourage where suitable the development and strengthen- 
ing of the free labor union movements as the collective bargaining agencies of labor 
within such countries.” 

Section 9 (c) of the Mutual Security Act of 1952, amending section 115 of the 
Economic Cooperation Act of 1948, as amended, 22 U. S. C. 1933, reads in part as 
follows: “(1) $100,000,000 shall, to the maximum extent practicable consistent with 
the accomplishment of the policies and purposes of the Mutual Security Act of 1951, 
as amended, be expended in such manner and subject to such agreement as may be 
necessary to assure that the amounts of local currencies deposited under subsection 
(b)(6) as a result of such expenditure shall be used exclusively, in accordance with 
principles developed by the Administrator, to establish revolving funds which shall 
be available for making loans, and otherwise to carry out programs in furtherance 
of the objectives of section 516 of the Mutual Security Act of 1951, with a view to 
stimulating free enterprise and the expansion of the economies of those countries with 
equitable sharing of the benefits of increased production and productivity between 
consumers, workers, and owners; and (2) the Director for Mutual Security is author 
ized to transfer not exceeding $2,500,000 to the Organization for European Economic 
Cooperation, to be used on terms and conditions to be specified by the Director in 
order to promote the objectives of Section 516 of the Mutual Security Act of 1951, 
as amended.” 

19 E.g., Law on Prohibition of Excessive Concentration of German Economic 
Power, Law No. 56, 28 January 1947, Military Government Gazette, Germany, Issue 
C, 1 April 1947; and Control of Restrictive Trade Practices in Japan, Restrictive Trade 
Practices Specialists Study Team, Japan Productivity Center, Tokyo, 1958, p. 3. 

20 E.g., Objectifs et Realisations, Commissariat General a la Productivite, Paris, 
1956, pp. 76-84. 
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States have brought back to Europe and Asia converts to our notions 
of competition.”* 

Against this background of official policy, one must measure 
the actual conduct of some American enterprises abroad. As we 
shall see, some American firms have attempted to be the noblest 
Romans operating in Rome. Some few firms have, by their conduct, 
cast some doubt on the true intentions of the American government, 
and unwittingly provided fuel for the Communist propaganda ma- 
chines.2* This has undoubtedly slowed the trend toward regulation 
of restrictive practices in some areas, but the trend exists none the 
less. Another factor militating against the full and early success of 
American efforts to convince our friends of the need for competition 
is in our import policy. Voluntary textile import limitations have led 
to the reestablishment of export cartels in Japan,?* agricultural 
limitations have had similar results elsewhere,** and the general 
feeling in some foreign quarters is that only through the technique 





21 Eg., Productivity Report—Industrial Engineering, Report of a Visit to the 
U. S. A. in 1953, of a British Specialist Team on Industrial Engineering, Department 
of Commerce, Washington 1954, wherein it is stated: 

“One of the three factors of over-riding importance causing the United States to lead 
the world in national wealth and productivity is the sharp and urgent competitiveness 
of the U. S. economy.” 

“Tt is our opinion that, more than any other factor, competition provides the drive 
for the more frequent analysis of costs and the application of industrial engineering 
techniques in the United States, and the constant effort to achieve the most economic 
usage of men, materials, machines and money.” 

“Monopolies legislation in Britain should be considerably strengthened and its range 
extended to ensure competitive conditions. As a first step, we recommend Parliament 
to consider enforcing by law that trade and industrial associations (and trades unions), 
where they do not already do so, should publish any rules or agreements which bind 
their members. This, in our opinion, is essential to attain greater efficiency and re- 
duction of costs.” 


22 E.g., Economie et Politique, Revue Marxiste d’Economie, La France et les 
Trusts, Nos. 5 and 6, Paris, 1954. 


23 Export Trading Law. No. 299, 5 August 1952, found in, Laws and Regulations 
Concerning Foreign Exchange and Foreign Trade, Ministry of Foreign Affairs, Tokyo, 
1952. This is similar to Webb-Pomerene and legalizes export cartels under certain 
conditions. Law 188, 1953, amends the 1952 law, but does not affect the proposition 
for which it is cited; see also, New York Times, August 16, 1955, article entitled: 
“Japanese to Curb Textiles Export.” 


24 E¢., article, New York Times, October 3, 1954, entitled, “U. S. Trade Policy in 
Italy Aids Reds ” 
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of an export cartel can there be compliance with our requests for 
voluntary reduction of shipments to our shores. These facts must 
be considered if we wish fairly to evaluate the efforts made to control 
restrictive practices abroad. It is well to remind ourselves of the 
dismal early years of the Sherman Act when hardly a case was 
brought,?> and contrast this with the surprising amount of energy 
displayed in a short time abroad, which will be discussed later in 
this paper. 


GENERAL OBSERVATIONS 


Foreign legislation is of four types. The most common legisla- 
tion makes it obligatory upon parties to restrictive arrangements to 
register their arrangements with an administrative body. Dominant 
firms must also, in many cases, register. No agreement or activity 
is enforceable if not registered. The fact that the legislation, in one 
way or another, represents the idea that there can be good restric- 
tive practices and good cartels makes the enforcement of the regis- 
tration procedures fairly simple. The second legislative approach 
is on an enquiry basis. This legislation usually sets up a Commission 
to investigate on its own initiative, or upon complaint, certain types 
of practices or industry patterns of restriction. The Commission may 
then pass on the arrangements and invoke the aid of the courts in 
terminating certain practices. In some cases the Commission may 
establish Fair Trading rules for the industry similar to the Trade 
Practice activities of our Federal Trade Commission. In some coun- 
tries features of this type of legislation are combined with other 
types. The third form of legislation is that directed against a single 
practice or a group of related practices which are made illegal 
while at the same time providing for limited exemptions from the 
prohibition. The fourth legislative approach is usually limited to 
the international sphere. It calls for the suppression of anticompeti- 
tive activities in somewhat general language that might at first blush 
evoke a comparison with the Sherman Act. 

Several further generalizations might be noted before proceed- 
ing to an analysis of specific prototype legislation and its enforce- 
ment. In practically every country the administrative agencies created 





25 See Hans B. Thorell, The Federal Antitrust Policy, Stockholm, 1954, pp. 369-500. 
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by the restrictive business practices legislation have broad powers. 
These powers may include the right to negotiate the equivalent of 
consent decrees without judicial or public scrutiny, the right to 
confiscate profits, and the right to enjoin activities. In all but the 
few common law countries, the absence of a doctrine of stare decisis 
may mean repetitious appellate or private litigation. This in turn 
enhances the already broad powers of the administrative agencies, 
so that for most purposes the administrative agency is the judge, 
jury, and policeman as well as prosecutor. Finally, you may wish 
to consider, as we proceed, the extent to which the legislation in 
question, as a reaction to the rigidity of the private anti-competitive 
system, implies greater governmental control of business than even 
the severest critics of our antitrust laws claim in this country. 

In the time and space allotted it would be impossible to give a 
detailed analysis of the provisions of the more than 20 foreign 
legislative situations of primary interest. I therefore propose to 
devote some time to 4 prime examples of different types of legisla- 
tion: the Norwegian, Irish, French, and the European Coal and 
Steel Community and Common Market. After a discussion of the 
provisions and development of these systems, some attention will be 
given to high spots of other legislative systems, and, then, the case 
and administrative law developments under the various systems. 
Norway as the oldest continuing compulsory registration system pro- 
vides us with the clearest picture of the evolutionary process in- 
volved in legislation. The Irish Free State has a different approach 
which is of significance because of its newness and the major effort 
being made to induce American investment and production in that 
country. France represents an entirely new approach to restrictive 
practices and is significant because of the surprising results thus far. 
Finally, the Coal and Steel Community and the Common Market 
Treaties represent an international approach of potential significance 
to American investors and licensors. 


NorwEGIAN LEGISLATION 


Norway is able to boast of the longest history of legislation in 
the cartel field outside of North America. In 1920, as an amend- 
ment to a wartime price control law, Norway enacted legislation 
designed to control, as distinguished from prohibitory legislation, 
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restrictive business practices, cartels and monopolies.2° This early 
legislation provided for compulsory registration of restrictive associa- 
tions, agreements and what are termed dominant enterprises. 

Permanent legislation, known as the Trust Control Act, was 
enacted in 1926,27 and with some amendments*™ it was the law 
until June 26, 195379 when the present law came into being. The 
1953 legislation has since been amplified and amended.*® All of 
these Acts, as is usually the case, exempt trade unions from their 
operation but professional associations of doctors and lawyers do 
come under the terms of the legislation.** 

The 1926 Act was in force until the outbreak of World War II. 
Trustkontrollen, the official publication of the Trust Control Office, 
reported in 1938 and 1939 the annual box score of administrative 
decisions under the 1926 Act. These decisions included 18 findings 
that cartel price or profit regulations were undesirable and therefore 
were to be discontinued. Eleven regulations regarding competition 
were ordered discontinued and 113 boycotts and exclusive agree- 
ments were ordered terminated, and 3381 revisions of price lists 
were ordered by the Price Directorate. The decisions had far reach- 
ing effect on those who were not parties to the cases where their 
arrangements included matters which were the subject of decisions. 

Despite this record, enforcement was not considered very effec- 
tive because of a loophole in the 1926 legislation which may be 
found in similar legislation in other countries. Under the 1926 law, 
only those agreements or arrangements of more than one: year’s 





26 See discussion of Law of 6 August 1920, Notes et Etudes Documentaires, No. 
1.622, Paris, June 7, 1952, p. 10. 


27 See The Price Act, A Report of the Ministry of Finance, Enclosure No. 1 to 
Oslo dispatch No. 786, 3 June 1954, p. 71. 


28 Ibid., p. 71, The amendments were: Law of June 30, 1932, No. 2, and Law 
of June 24, 1938, No. 23. 


29 For English language text see Economic and Social Council, United Nations, 
Restrictive Business Practices, 19th Session, Supplement No. 3, E/2671, New York, 
1954, pp. 61-73. 

30 See Thagaard, supra note 14, pp. 8 and 9 discuss the Royal Decree of March, 
1956, prohibiting price and profit increases without Price Directorate approval, and 
pp. 11-12, regarding the Royal Decree of October 18, 1957, prohibiting resale price 
maintenance without Price Directorate approval. 


31 Law of June 26, 1953, Art. 2, Art. 60. 
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duration were required to register. Thus, arrangements could be 
made formally to terminate within the statutory period, and then 
continued on the basis of an “understanding.” ** 

Nevertheless, registrations grew during the life of the 1926 Act. 
At the beginning of 1929, 188 agreements and arrangements were 
registered; at the beginning of 1939, 376 registrations were on the 
books,** and as of July, 1957, the number registered was 780 which 
included 502 restrictive associations, 200 restrictive arrangements 
among enterprises which had not formed formal associations, and 
78 dominant enterprises.** In part these new figures reflect the 
stronger registration provisions of the present act as well as the 
growth of the Norwegian economy. To a degree one may also infer 
that neither the 1926 nor the 1953 legislation has served, or has been 
intended to serve, as a complete deterrent to restrictive practices. 

For the American interested in doing business in Norway, 
whether in goods or services, it is important to know that all types 
of “business activity” are subject to registration.** Any formal or 
informal arrangement that is intended to or results in a restriction 
on competition falls within the purview of the legislation.** 

For dominant enterprise registration the standards involve either 
control, production, or dealing involving 25% or more of the rele- 
vant sector of the economy. In addition, those smaller firms which 
are controlled by or connected with large foreign enterprises or 
combinations must also register. These dominant firms must supply 
a variety of information as to their activities within Norway.*’ 
Thus, any affiliate or licensee of an American firm of any size is 
required to register publicly its arrangements with the American 
firm insofar as they involve the internal Norwegian economy. Fur- 
ther, as a matter of practice, the registration may require some 
indication of activities outside of Norway when a foreign firm is 





32 Law of March 12, 1926, as amended, Article 16, see English language text 
Economic and Social Council, United Nations, Restrictive Business Practices, 16th 
Session, Supplement 11 B, E/2379/Add. 2, New York, 1953, p. 161 et seq. 


33 Report, supra note 27, p. 57. 

34 See Thagaard, supra note 14, p. 7. 

35 Law of June 26, 1953, Art. 2. 

36 Law of June 26, 1953, Arts. 32, 33, 35. 
Law of June 26, 1953, Arts. 32, 34, 35. 
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involved. The rationale for this is Norway’s desire to be able to 
participate properly in any international arrangement for the con- 
trol of restrictive practices.** The major administrative agencies 
under the 1953 Act are on two levels. The first level is the Price 
Directorate, which has a central office in Oslo and local offices 
throughout Norway. The majority of cases and registration are 
handled at this level. The major decision making body is the Price 
Council made up of 5 members, the present chairman being a 
member of the Supreme Court of Norway. Above the Council is the 
Minister of Finance.*® Of special interest is the way in which policy 
guidance is developed for the various organs administering the law. 
The King (actually the Cabinet) annually gives to the Parliament 
a statement of policy, close to a statement of the extent of the 
authority delegated to the agencies, to guide the administration for 
the coming year. This is debated in the Parliament and may actually 
be changed if the Parliament has very strong views on the matters 
involved.*° On this basis, it may be seen that administrative deci- 
sions and policy may lack certainty if new conditions warrant changes 
in the authority granted. 

The Act contains certain basic requirements and prohibitions. 
Article 18 prohibits improper prices and improper or socially detri- 
mental business practices. Article 20 requires that prices be clearly 
marked on tags or the like and that statements, invoices or receipts 
be issued for each transaction. Article 21 prohibits the carrying on 
of unnecessary and cost enhancing middleman activities. Article 22 
should be of interest to students of the Federal Communications 
Commission. It forbids, without consent of the Price Directorate, 
the requesting or receiving of compensation for transfer of a busi- 
ness license. 

The 1953 Act also vests power to control prices, dividends, and 
profits in the administrative agencies.** At present profits and divi- 
dends of approximately 10% of the enterprises are in fact con- 





38 Law of June 26, 1953, Arts. 34, 44; see also Thagaard, supra note 14, pp. 16-19. 
39 Law of June 26, 1953, Arts. 3-9. 
40 Law of June 26, 1953, Art. 14. 


41 Law of June 26, 1953, Arts. 24-31, note that Art. 28 gives the Storting, Parlia- 
ment, the right to set dividend rates annually. 
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trolled.** Apparently such control has been considered necessary 
to insure effective operation of the entire regulatory structure. Profit 
and price structures are reported, and the administrative agencies 
may change them retroactively if it is felt that such prices and profits 
represent an undue utilization of the power derived from the restric- 
tive practices.** 

In 1956, what began as temporary legislation by Royal Decree, 
was enacted to prohibit changes in profit rates and prices by parties 
to restrictive arrangements without prior approval of the Price Di- 
rectorate.** Dominant enterprises were left subject to the previous 
controls. This may be considered some evidence of the degree to 
which it has been necessary to balance the power of restrictive prac- 
tices by greater amounts of governmental intervention. 

Among the regular powers of the King, through the Price Coun- 
cil, is the power to review the private enforcement activities of the 
trade associations. Thus, boycotts, limitations on freedom of entry, 
fines, refusal to deal and similar activities are subject to review and 
may be altered or enjoined. This power extends to the breaking 
up of associations and arrangements.** A further limitation on re- 
strictive arrangements is the requirement that a participant in a 
restrictive agreement or arrangement must so indicate when he ten- 
ders a bid to someone inviting such tenders.** The courts may review 
the constitutionality of the decisions made, but there seems little 
likelihood that they will be declared unconstitutional.*? Violations 
of law and decisions of the administrative bodies are subject to 
criminal penalties that may be as high as three years imprisonment 
and fines.** Unlawful prices and profits are subject to forfeiture.* 





42 See Thagaard, supra note 14, p. 4. 
43 Law of June 26, 1953, Arts. 24-31. 


44 Supra note 30. This is the sort of thing envisaged in the annual policy scrutiny. 
See supra note 40. 


45 Law of June 26, 1953, Arts. 23, 40-42. 
46 Law of June 26, 1953, Art. 39. 


47 See The Norwegian Whalers’ Association v. Norway, Norsk Rettstidende, 1952, 
p. 1089 et seg.; discussion concerning constitutionality, Report, supra note 27, pp. 
102-116. 


48 Law of June 26, 1953, Arts. 52-59. 
#2 Law of June 26, 1953, Arts. 56-57. 
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It would seem that such broad controls would in themselves be 
sufficient. However, beginning May 1, 1958, another mode of 
control will be in force. On the basis of Price Directorate studies 
of the spread of resale price maintenance, and a determination that 
the effect of such practices is harmful, a Royal Decree was issued on 
October 18, 1957, which has force of law. Under this decree an 
individual supplier may not, beginning May 1, 1958, fix resale prices 
or markups without prior approval of the Price Directorate. Dealers, 
however, may be advised of suggested prices as long as it is made 
clear that they are free to price as they wish. Any coercive activity 
no matter how subtle, may be prohibited by the Price Directorate 
as an automatic violation of law if it is found that the practices 
hamper effective price competition. The activity under the ban may 
be either by the supplier or a trade association or a third party. 
Collective activities by suppliers concerning price suggestions are 
subject to more rigorous standards than individual supplier activity. 
Exemptions from the resale price maintenance ban rest on being 
able to show that the requested price fixing aids rational produc- 
tivity or otherwise benefits the public. It should be recognized that 
horizontal price fixing is not within the purview of the ban, even at 
the retail level. Horizontal agreements are however under study 
with a view to possible future legislation.” 

Norway justifies its network of control legislation on the theory 
that the economy of a small country dependent on imports cannot 
operate without some forms of restrictions, and conversely that re- 
strictions may get out of hand if not controlled. The Norwegian 
experience may well be indicative of future developments in similar 
systems of control now in force in the Netherlands, the United 
Kingdom, Germany, Denmark, Sweden, Austria, and Japan. It is 
highly significant that each attempt to enact a comprehensive control 
system is in a short time demonstrated to be inadequate, and 
further controls are found necessary to keep the previously con- 
sidered “good” restrictive practices in check. 

An American doing business in any form, whether by license or 
otherwise, in Norway and in the enumerated countries having some- 
what similar legislation, will find that he must register and in some 
instances obtain permission for the restrictive activities he contem- 





50 See Thagaard, supra note 14, pp. 11-13. 
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plates. He must know that certain practices are no longer legal or 
may not be treated as such within the discretion of the administra- 
tive agencies. He must recognize that administrative policy is sub- 
ject to annual change. The simplest way to do business in the 
registration countries would be on the assumption that the Sherman 
and Clayton Acts are in force, and that resale price maintenance is 
probably illegal, and in some instances prohibited. Although it 
would be vigorously denied that anything like our antitrust legisla- 
tion is in force, the practical effect is the same. Naturally, there are 
exceptions as we shall see when we examine some of the differences 
between Norwegian and similar legislation, but in the long run, 
counsel should advise his client that the better practice is: No anti- 
competitive arrangements unless some overriding factor makes con- 
sideration of such practices apparently necessary. 


IRELAND 


Ireland, Eire, enacted its legislation in 1953. Law No. 14, whose 
short title is the Restrictive Trade Practices Act, became law on 
May 7, 1953, under the title, “An Act Concerning Restrictive Trade 
Practices in Regard to the Supply and Distribution of Goods.” 

As the long title and the legislative debates indicate, the Act 
is a response to public concern over restrictive practices in the supply 
and distribution of goods which seem to be inconsistent with the 
general public welfare. The volume of complaints to the Depart- 
ment of Industry and Commerce had reached proportions which 
could not be ignored. Credit is also given by the Irish to the Ameri- 
can experience and the educational process which was discussed 
earlier in the paper.*? 

The Act is not concerned with monopoly or size of an enterprise. 
The administrative organ, the Fair Trade Commission, consisting 
of a chairman and between two and four other full time members,** 
is given two tasks. The Commission is to prepare and publish Fair 
Trading Rule for industry, similar to the activity conducted by the 


51 Restrictive Trade Practices Act, 1953, Stationery Office, Dublin, 1953. 


52 See unpublished paper by Hon. John J. Walsh, Member Fair Trade Commission, 
Legislation on Restrictive Practices in Ireland, distributed at The International Con- 
ference on Restrictive Business Practices, Chicago, January 1958, pp. 1-2. 








S53 Act, Part I, sec. 2, First Schedule, sec. 1. 
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Federal Trade Commission. The conducting of Public Enquiries is 
the heading for its wide jurisdiction and powers. 

The Fair Trading Rules may begin either by request of a trade 
association or upon the Commission’s own initiative. Notice and 
hearings are required and the rules may cover not only the condi- 
tions of supply and distribution of goods, but also services which 
may affect the supply and distribution of the goods in question. 
The rules must be reviewed and non-observance is reported by the 
Commission to the Minister. At this stage non-observance does not 
mean a penalty. 

Enquiries are the major function of the Commission, and may be 
initiated by the Commission, with or without an outside complaint, or 
may be ordered by the Minister for Industry and Commerce. If a 
complaint to the Commission does not result in an enquiry, the com- 
plainant must be furnished with a statement setting forth the basis 
for such a decision. The subject matter of the enquiries is limited to 
the supply and distribution of goods and relevant services. Unless 
there is likelihood of disclosure of confidential information, the pro- 
ceedings are to be entirely in public and a matter of public record. 

It might be well to note at this point that one new feature of 
much, but not all, of the new restrictive practices legislation of all 
types is the element of public disclosure. Most proceedings and regis- 
ters are open to the public. This is indeed a new departure. The 
prevailing climate in much of Europe has heretofore been toward 
strict business secrecy buttressed by laws against economic espionage. 
Apparently, there is a realization that public support of governmental 
efforts will not only strengthen the position of the administrators, 
but also provide a basis for obtaining needed additional information. 

Upon the conclusion of the enquiry, the Commission is required 
to report in full to the Minister on the conditions in the trade. This 
requirement also applies to reports dealing with non-observance of 
trade practice rules. The report of the enquiry must disclose whether, 
and if so how, the conditions that prevail prevent or restrict com- 
petition, restrain trade or involve resale price maintenance. Finally, 
the Commission must give its opinion on the relationship between 
the interference with competition and the public interest, and the 
reasons for such conclusions. If the Commission believes that a 
ministerial order is desirable, a draft accompanies the report. The 
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Minister then places the report before both legislative bodies, thereby 
giving the public notice of the results. The Minister is free to accept 
or reject any or all recommendations in the report, promulgate an 
order of his own drafting, or decide that there is no need for an 
order. 

If the Commission has recommended an order, and if the Min- 
ister has decided not to issue one, then within three months he must 
give both legislative houses a statement of his reasons for decision. 
A ministerial order is without effect until confirmed by the legisla- 
ture.** The legislative action must either accept or reject the order 
without amendment.** 

The scope of the order is broad and the minister’s powers are 
without serious limitation. An order may prohibit specified arrange- 
ments or agreements; prohibit the withholding of goods or services 
from a specified class of persons; prohibit preferences in orders for 
supplies or services; prohibit specified conditions governing supply 
or distribution; and, finally, there are two general clauses which 
allow the Minister to take action necessary to ensure equitable treat- 
ment of all persons to avoid unfair practices, and to control restric- 
tive practices.*° 

The Commission has a duty to review the operation of the legis- 
lative orders and the general effect on the public interest of any 
restrictive practices, and may report to the Minister on its findings. 

The legislative orders may be enforced by injunction on the 
motion of any person. Violation of an order is a criminal offense, 
and individual officers are deemed to be guilty if a corporation is 
judged guilty. Penalties may be as much as 5000 pounds plus a 
maximum of 500 pounds per day for a continuing offense. Penal 
servitude may be as much as 10 years. The various penalties may 
be joined together.” 

Although the Act contains no specific prohibition of practices, 
eleven unfair trade practices are enumerated without being intended 
to be exclusive or exhaustive. Each practice is qualified, so, in effect 





5S@ Act, Part I, secs. 4-10. 
55 Act, Part I, sec. 9; see also Walsh, supra note 52, p. 5. 


56 Act, Part I, sec. 9. 


57 Act, Part I, secs. 10-14. 
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there is the operation of the rule of reason. Words such as “unreason- 
ably,” “unjustly,” and “likely” modify each denominated practice. 
The practices include: restraint of free and fair competition; re- 
straint of trade; elimination of a trade competitor; enhancement of 
the price of goods or the promotion of the unfair advantage of 
suppliers and distributors at the expense of the public; the securing 
of a substantial or complete control of the supply or distribution of 
goods or a class of goods contrary to the public interest; refusal to 
deal and preferential treatment; geographical quotas or restrictions 
on dealing in competitor’s goods; and restriction on freedom of 
entry. The schedule of practices refers to acts by individuals, com- 
binations, mergers, cartels, trusts and monopolies. This effectively 
gives the Commission jurisdiction over the activities of individuals 
who are not monopolists, as well as all forms of combination and 
monopoly.** 

As is true in the other legislative systems, the Commission has 
subpoena power over persons and documents, and the right to ex- 
amine under oath.5® These powers are to be found in all of the 
systems of legislation enumerated thus far. The Irish Commission 
must make an annual report to the Minister, which report is made 
public by its presentation to both houses of the legislature.°° This 
insistence on publicity is calculated and clearly intended. The Irish 
legislation in some respects is duplicated by that of the Union of 
South Africa and New Zealand, and some major features are re- 
flected in the German, Swedish, Japanese, and Canadian legislation. 

The Irish legislation is very broad in its effect though it deals 
with the distribution and supply of goods and related services. It 
specifically does not mention production for several reasons. The 
country is not highly industrialized. Moreover, Ireland is seeking 
to encourage foreign industrialization. Practically, this apparent 
lack of control over production is not a major loss in controlling 
restrictive practices. Restrictions in production which cannot be 
related to restrictions in distribution are normally meaningless. Thus, 
subject to the actual policy of administration, the Irish legislation 





58 Act, Second Schedule. 
59 Act, First Schedule, secs. 6, 8. 


60 Act, First Schedule, sec. 11. 
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could be most effective. Some evaluation of its effectiveness will 
be possible when enforcement results are subsequently discussed. 

An earlier Irish enactment is of particular interest in this day of 
widespread and growing patent licensing arrangements. Any person 
may apply to the Controller of Patents for relief against the abuse 
of the patent monopoly. Abuse includes: non-use of a patent three 
years after the date of application, unless it is found that insuffi- 
cient time has elapsed, considering the nature of the patent, to make 
commercial use practical; non-use on a commercial scale caused 
by importation of the patented article by the patentee or his licensees 
or infringers against whom the patentee has not acted; limited pro- 
duction unable to meet demand considering the demand that might 
exist if price were lowered; unreasonably high prices for a patented 
article when compared with prices in other countries; and unreason- 
able licensing restrictions. There are other related forms of abuse 
prohibited as well. On a determination by the Controller of an 
abuse, he has broad powers to set the terms of compulsory licensing 
and he may even revoke the patent. 

Other provisions of the legislation relate to providing a fair 
royalty to patentees under the penalty provisions, and limitations on 
general licensing, assignment, grant, or leasing arrangements. These 
latter include a ban on tying clauses and a ban on restricting the 
licensee, assignee, lessee, or purchaser from using someone else’s 
patented article or process or an article or process in the public 
domain. There are some exceptions provided for from this prohibi- 
tion.** This legislation when read in conjunction with the newer 
legislation on restrictive practices discloses a far reaching intention 
by the Irish to strike directly at many practices, which are now 
illegal by judicial interpretation of our own antitrust laws. Moreover, 
practices which are legal in this country, such as non-use, are pro- 
hibited. The patent legislation speaks eloquently for itself, and to 
some degree similar legislation is to be found in almost every country 


61 An Act to Make Provision for the Granting of Patents for Inventions, the 
Registration of Designs and Trade Marks, and the Definition and Protection of Copy- 
right in Saorstat Eireann, 20 May 1927, The Public General Acts Passed by the 
Oireachtas of Saorstat Eireann, 1927, Stationery Office, Dublin, 1928, see especially 
section 43. 
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of the free world.°? Thus, patent non-use and misuse problems 
which have troubled our courts have been made the subject of legis- 
lation which has a direct bearing on foreign registration of American 
patents and the various forms of licensing, assignment, and other 
arrangements dealing with transfer of certain rights of patentees. 


FRANCE 


France, a keystone of the new Common Market, and a focal 
point for American investment, has built its control of restrictive 
business practices around a prohibition of resale price maintenance. 
Of course, other countries have banned this form of price fixing, 
but France is unique in the form and emphasis involved in its experi- 
ment with this type of control. 

The Decree of August 9, 1953,°* which is the effective current 
law, was a Cabinet decree, with force of legislation, resulting from 
a legislative delegation of plenary powers to the Cabinet after the 
failure of the two parliamentary bodies to agree on a bill after months 
of debate.** In view of the antecedent ordinances which the Decree 
of August 9, 1953, amends, it is logical that resale price maintenance 
and related practices be the major concern of the legislative scheme. 

On June 30, 1945, two ordinances by the Ministry of National 
Economy were promulgated. The first dealt with price®> and the 
second with penalties for violations of economic legislation.** The 
first ordinance in Article 37, as amended, created the following cate- 
gories of illicit price: (1) Refusal to sell in response to a normal 
demand, and refusal to supply services in response to a normal 





62 For a compendium of similar legislation see Economic and Social Council, 
United Nations, Restrictive Business Practices, Sixteenth Session, Supplement 11 B, 
E/2379/add. 2, New York, 1953; and Nineteenth Session, Supplement No. 3, E/2671, 
New York, 1954. 

63 Decree 53.704, 9 August, 1953, Journal Officiel, 10 August, 1953. This Decree 
was invalidated on 18 June 1958 and has been replaced by the substantially similar 
Decree 58-545, 24 June 1958, Journal Officiel, 25 June 1958. 

64 Loi 53.611, 11 July 1953, see Circulaire No. 65, Secretariat d’Eta aux Affaires 
Economiques, Paris, 31 March, 1954, p. 1. 


65 Ordonnance du Ministere de |’Economie Nationale, 45.1483, 30 June 1945, 
Journal Officiel, 8 July 1945. 


6 Ordonnance du Ministere de l’Economie Nationale, 45.1484, 30 June 1945, 
Journal Officiel, 8 July 1945. 
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demand; (2) Price discrimination not justified by cost factors; 
(3) Limiting sales or services to special times when, in fact, the 
enterprise was open to sell other products or provide other services; 
(4) Tying clauses involving either goods or services and the imposi- 
tion of a minimum quantity restriction; (5) Hoarding; (6) Imposi- 
tion of minimum prices for goods or services, brand name goods 
being subject to special regulation, without permission of the inter- 
ested ministry.*’ 

The second ordinance provides the basis for the application of 
the sanctions of the criminal courts to violations of the first ordinance 
and the 1953 Decree. 

The Decree of August 9, 1953, bears the title, “Decree 53.704, 
Relative to the Maintenance or Reestablishment of Free Industrial 
and Commercial Competition.” It is accompanied by an Exposition 
of Objectives in which the following purposes are enumerated: 
Termination of practices which, by restraining proper commercial 
competition, prevent any reduction in price; and Establishment of 
the principle of prohibiting all practices which conflict with the 
full exercise of competition by preventing the reduction of resale or 
other selling prices. 

The Decree proceeds to implement the objectives by prohibiting 
in Art. 59 bis, subject to qualifications by Art. 59 ter, all forms of 
concerted action, formal or informal ententes (cartels), or agree- 
ments having as their object, or capable of, interfering with competi- 
tion by serving as an obstacle to reduction of retail or other sales 
prices, or resulting in artificial and discriminatory price increases not 
justified by costs. 

Art. 59 ter removes from the purview of the previous section 
combinations, etc., created by legislative or administrative action. 
Further possible exemption is available to those able to prove that 
the arrangement is capable of improving or extending the market, 
or that the arrangement will insure economic progress through ra- 


67 Amendments are found in Loi 46.1024, 14 May 1946; Loi 4 April 1947; Loi 
$2-835, 18 July 1952, Journal Officiel, 19 July 1952. 


68 Supra note 66, Title V. The maximum possible term of imprisonment is 5 years. 
The maximum fine, adjusted according to the laws of May 24, 1946, September 25, 
1948, and April 14, 1952, « 200 million francs, approximately $500,000. 
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tionalization and specialization. The burden of proof is the same 
whether brand name goods are involved or not. 

Article 2 of the Decree amends Article 37 of the first of the 
June, 1945 ordinances by strengthening the language prohibiting 
any businessman, industrialist, or artisan from refusing to sell or 
provide services in response to a bona fide demand that it is not 
abnormal.®® A further addition to Article 37 is the application of 
it to any person responsible for concerted action to engage in or 
responsible for encouraging others to engage in those practices pro- 
hibited by Article 59 bis. Thus, the scope of the legislation, as far as 
those subject to its jurisdiction, is rendered comprehensive. 

Article 37 is further strengthened by clearly prohibiting any 
form of minimum price fixing for goods and services, whether ac- 
complished by markups, suggested prices, or any type of agreement. 
No longer are brand name goods in a special category. 

The legal implementation is in several forms. Parties may plead 
the decree as a defense in an action to enforce a prohibited practice 
heretofore the subject of an agreement or arrangement. To some 
extent third parties may also avail themselves of the plea. More- 
over under the provisions of Article 1382 of the Civil Code,” pri- 
vate litigation will lie for an injury arising from an illegal restrictive 
business practice. This is the basis for the private litigation that 
will be discussed later in the paper. Moreover, the court may com- 
bine criminal penalties with damages to reimburse the party injured 
by the practices. 

The Decree does not mention monopolies as such, but the ways 
a monopoly could come within the purview of the law are set forth 
in subsequent pages. 

In order to make clear the meaning of the three major prohibited 
practices, and to clarify other matters, the Ministry of Economic 
Affairs issued an instruction commenting on the Decree.7* The 





69 The Decree has removed the 1945 requirement that the trader must have retained 
the goods he has refused to sell as a prerequisite to liability. Prospective purchasers 
must now be bona fide, a requirement that did not previously exist. The prohibitions 
against time limitations on sales and services, tying clauses and minimum quantity 
requirements, and hoarding in the first ordinance of June 30, 1945, are continued in 
effect by the August 9, 1953, Decree. | 


7@ Code Civil, Petite Codes Dalloz, Paris, 1955. 
71 Circulaire, 15 February 1954. Gazette du Palais, 1954, L. 566. 
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observation is made that discriminatory price increases and refusals 
to sell are standard devices to enforce minimum price fixing. Thus, 
in outlawing minimum price fixing, it was necessary that the related 
practices also be banned. The ban does not extend to exclusive 
dealing arrangements, which appear to be increasing in France at 
present, and which I believe may well be the subject of new legis- 
lation very shortly. 

The elements to be proved when alleging a refusal to sell are 
set forth and include: (1) the person refusing carries on a trade, 
business, or craft; (2) The absence of a statutory or administrative 
regulation prohibiting the sale of the goods or the supplying of the 
services; (3) The person refusing had the products requested and 
they were for sale, or the products could have been obtained with- 
out depriving those to whom earlier commitments for delivery had 
been made; and (4) The request was both normal and bona fide. 

The major defenses are related to the available supply of goods 
considering the ordinary needs of the purchaser or the normal output 
of the producer. An exclusive agreement is a defense, but the Minis- 
try requires that such exclusive arrangements meet certain minimum 
tests. It must be shown that the contract improves the service to 
the consumer; does not raise prices or keep them at a high level; or 
does not reduce sales volume below market demand. Further re- 
quirements are that a bilateral, exclusive contract bind just the two 
parties with the entire output reserved for the purchaser. In the 
case of multilateral, exclusive contracts, there must be reciprocal 
obligations of a specified nature between the seller and each pur- 
chaser. These would include the guarantee by the seller to protect 
the purchaser’s exclusive right in a given territory. The purchaser 
must agree to, and actually carry out, such obligations as the duty to 
repair, to keep a supply of spare parts, to refrain from selling com- 
peting goods, or to share in the costs of advertising. 


In no way are integrated concerns affected by such limitations. 
However, if any producer sells to wholesalers, he must sell to any 
member of the business community who wishes to purchase on whole- 
sale terms. Similarly, if producers normally sell to retailers, then 
any member of the business community may demand the same terms. 
The prohibition against discriminatory higher prices is deemed to 
be for the protection of consumer cooperatives, discount houses and 
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others who may not always meet with favor in the business com- 
munity.”* 

At the heart of the French system is the administrative agency 
created by the 1953 Decree. Article 59 quater creates a Technical 
Commission for Ententes with a member of the Conseil d’Etat as 
President. Five other members can be chosen from the Conseil d’Etat, 
which is the highest administrative court; the Cour de Cassation, 
the Supreme Court; other judicial courts; or the Cour des Comptes, 
which is similar to our General Accounting Office. Four members are 
to come from professional organizations and two more from the 
National Productivity Committee.** The Technical Commission has 
the duty to examine violations of Article 59 bis and defenses under 
59 ter. Decisions and opinions are by majority vote. The Commis- 
sion has broad investigative powers based on the first ordinance of 
June 30, 1945, and it is required to meet with the interested parties 
and give them a hearing. A secretariat is provided and it functions 
as the coordinator of investigations. Provision is made for the trans- 
mission of cases to the Public Prosecutor by the Minister of Economic 
Affairs for prosecution under either Article 419 of the Penal Code** 
or the second ordinance of June 30, 1945. 

By Decree 54-97 of 27 January 1945,75 the Government estab- 
lished the administrative procedures for the Technical Commission. 
Article 12 prohibits public hearings and public meetings of the 
Commission, and this principle is amplified by Article 19 which 
makes the work of the Commission secret in its entirety. Article 20 
provides for an annual report, but the report is to be made to the 
Minister of Economic Affairs, and, as we shall see, he has not 
chosen to transmit much of that information to the public. 

Of major importance is Article 17 which provides that the 
Minister, before arriving at a decision based on the recommenda- 
tions of the Commission, which decision could lead to prosecution, 





72 The above summary is from the Circulaire, supra, note 71. 


73 This is recognition of the effect of the Productivity Program of the Marshall 
Plan. The word “Productivite”’ came into the French language as a result of that 
program. 


74 Penal Code of 1810, as amended, found in Code Penal, Petits Codes Dailoz, 
Paris, 1955; see also the related Articles 412, 420, and 421. 


75 Supra, note 64, Annexe 4, pp. 23-25 of Circulaire No. 65. 
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may invite the interested parties to take the necessary measures to 
maintain or reestablish free industrial and commercial competition. 
This effectively gives the Minister the power to negotiate a secret 
consent decree. 

In order to make clear the meaning of these regulations and 
the scope of the activity of the Technical Commission under the 
Decree of August 9, 1953, the Ministry issued its Circulaire No. 65 
on March 31, 1954. It has the virtue of telling the public, with 
some precision, how broadly the basic law is interpreted. 

It is made clear that not all cartels or combinations are for- 
bidden. As long as a cartel does not have a “fatal” effect on prices, 
it is legal. On the other hand, the legislation is interpreted as pro- 
hibiting any form of combination which eliminates competition 
without meeting the requirements for exemption set forth in the 
Decree. Thus, Article 59 bis of the Decree is interpreted as applying 
to all forms of arrangements or concerted actions, express or tacit, 
no matter what form they may take, if they could obstruct the full 
play of competition. Neither the economics or legal form of the cartel 
or other arrangement will in itself prevent the application of the 
decree. 

No matter what legal entity or form the arrangement takes, it 
is not sufficient to insulate the responsible individual persons from 
personal liability or punishment in the event of a violation of the 
law. This view is based on the application of the second ordinance 
of June 30, 1945, particularly Article 56. Under this article it is 
not necessary to prove an intent to do the wrong, though such proof 
is a prerequisite to the application of Article 419 of the Penal Code. 

The Decree is considered to be territorial, and jurisdiction is 
not based on nationality or domicile. Thus, foreign corporations 
participating in a French restrictive arrangement are liable, but 
export cartels or similar arrangements which have no domestic ap- 
plication, are outside of the prohibition.”* 

Three elements must exist to bring a cartel or combination within 
the area of being guilty of a violation. There must be observable 





76 Circulaire No. 65, pp. 4-6. 
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practices which result in an entente.77 These practices must have an 
effect on competition that is at least susceptible of affecting price.” 
Finally, the practices are not those which are entitled to an excep- 
tion under Article 59 ter of the Decree of August 9, 1953.79 

In determining the existence of an entente, there is excluded 
what we consider a bathtub conspiracy, an intra enterprise con- 
spiracy.2° Moreover, permitted ancillary restrictions involving pat- 
ents are not within the scope of the legislation.** Although, strictly, 
monopolies are outside of the scope of the legislation, the Instruction 
warns that the Commission must watch for monopolies built upon 
agreements involving the monopoly and former or potential com- 
petitors who have given up the market in question in return for 
some benefit, such as a monopoly in another field. Activities tending 
to create a monopoly through merger, exchanges of stock, purchase, 
use of a common sales agency, and similar activities leading to 
market domination are considered to be within the jurisdiction of the 
Commission and under the legislation.** 

Among the forms of joint activity which would, absent other 
arrangements, be considered legal are those leading to possible lower- 
ing of prices through joint product or market research or group 





77 The word “entente” literally means an agreement between producers, distribu- 
tors, etc. It has become the French equivalent of “Cartel” but within the context of 
the legislative scheme, it is used to cover all types of agreements, arrangements and 
understandings involving two or more participants. 


78 Cf. the decision in U. S. v. Socony Vacuum Co., Inc., 310 U. S. 150 (1940), 
which brought under the ban of section 1 of the Sherman Act practices indirectly 
affecting price. 


79 Circulaire No. 65, p. 8. The 59 ter exemptions rest on legislative or adminis- 
trative acts or a showing that markets are improved or extended or that economic 
progress is enhanced through rationalization and specialization. 


80 Circulaire No. 65, p. 8. Here the emphasis is placed on the economic unity of 
the enterprise. It is not clear what interpretation will be placed on an agreement 
between a parent and a subsidiary when each of them enjoys the status of a separate 
legal entity. 


81 Circulaire No. 65, p. 8. The French patent law is not unlike the Irish legislation 
discussed supra. The laws governing patents may be found in Code de Commerce, 
Petits Codes Dalloz, Paris 1955. In general it may be said that licensing or patent 
assignments which are designed to prevent competitors from exploiting the invention 
are legal. Thus, an exclusive license or an agreement not to compete by an assignor 
of a patent is not barred. 


82 Circulaire No. 65, pp. 8-9. 
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advertising or like collective activities. However, such joint practices 
as limitation of production or sales volume, penalization for exceed- 
ing sales quotas, division of sources of supplies of raw materials, 
sharing of orders, or division of markets on a geographical or pro- 
fessional basis, are all deemed to affect price adversely.** 

As for the exceptions provided by Article 59 ter, technical 
progress is considered as only one factor of the concept of the B 
“economic progress” which the entente must prove it is developing. 
In order to justify an exemption it must be shown that the entente 
has either caused a lowering of price or an increase in quality with- “ 
out raising price. The development of an export market may justify 
a domestic entente as long as it does not mean an increase in domestic : 
prices. The conclusion is reached that an exemption must be based i 
on proof of a salutary effect on prices.** The interpretation of the 
exemption or derogation features of the legislative scheme is in fact 
one that is most susceptible to lobbying and similar pressures.** 

Two types of investigations are called for in the Circular. The 
Preliminary Investigation is a form of fact finding which goes no 
further than providing background information for the files of the 
Secretariat.*° 

The Major Investigation is the one which puts the entente to by 
the various tests, and which may lead to the secret consent decree 
or a prosecution. The authors of the Circular have doubts about 
the possibility of being able to find written evidence of agreements t 
that remain in force after the Decree. However, the law is inter- 
preted as permitting proof by circumstantial evidence and presump- 
tions. It is assumed that some helpful information can come from 
















































83 Circulaire No. 65, pp. 9-10. This administrative interpretation resembles a large 
body of American case law tediously developed over many years of litigation. Cf. 
discussion in the Report of the Attorney General’s National Committee to Study the 
Antitrust Laws, Washington, 1955, pp. 5-30. 


84 Circulaire No. 65, pp. 10-11. 


85 Although no official exemption has been published for pharmaceuticals, both 
prescription and non-prescription, and other drugstore items, fixed prices continue and 
are not as yet prosecuted or investigated. A comparison of the ability of the French 
drug industry to avoid investigation, and the lobbying activity of The National Asso- 
ciation of Retail Druggists, and related organizations, on behalf of resale price mainte- 
nance, would seem appropriate. 


86 Circulaire No. 65, pp. 11-12. 
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dissidents outside of the entente and from those who purchase goods 
from or utilize services of the entente. Among the factors given 
weight in determining the existence of a clandestine entente are 
price uniformity in light of different rates of profit. Moreover, if 
offers to supply a good or service from several enterprises add up to 
a total approximately equal to the needs of the potential purchaser, 
it is deemed evidence of a market sharing agreement.*” This use 
of circumstantial evidence should not be unfamiliar to students of 
American antitrust law.** 

Once the existence of the entente is established, the next step 
in the investigation is proof of the effect on price. The investigators 
have the burden of proving that in fact the entente has had a dele- 
terious effect on price. This proof can be effected by various forms 
of price comparison. If part of an industry is cartelized and part 
is free, a comparison of prices related to profit rates can be used 
to show the adverse effects of the arrangement. Partially cartelized 
industries are atypical. It is also possible to make a price comparison 
considering the profit rates before and after cartelization of an 
industry. Since this form of comparison is difficult, a study of the 
relationship between price and profits of efficient and inefficient 
members of the cartel will suffice. The existence of abnormal profit 
for the more efficient members is all that need be demonstrated. A 
study of unused capacity in the efficient enterprises to show how 
much more could be produced under competitive conditions is also 
permissible. Moreover, a comparison between prices in France and 
other countries for similar goods and services, allowing for basic 
differences in the respective economies, is considered a particularly 
valuable method of proof. 

The Circular considers proof of exemption by legislative or 
administrative act a simple matter of showing the official records. 
As to the exemption based on economic progress, the Commission is 
given the broad authority to establish its standards.®® 

The balance of the Circular concerns itself mainly with the in- 
ternal organization of the Technical Commission and the Secretariat. 





87 Circulaire No. 65, p. 13. 


88 Cf. Report, supra note 83, discussion of conscious parallelism and proof of con- 
spiracy under section 1 of the Sherman Act, pp. 36-42. 


89 Circulaire No. 65, pp. 14-15. 
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Finally, there is an explanation of the extent of the power of the 
Minister in negotiating the secret consent decrees. There is general 
power to meet the particular facts of a case and conditions of an 
industry. Examples, by no means exclusive, of conditions that might 
be imposed on an entente are: (1) Change of the statutes of the 
entente; (2) Change of commercial policies; (3) Compulsory price 
reductions and (4) Required furnishing of cost justifications and 
periodic reports permitting control of prices and profit margins. 
Departmental heads of the bureaus of the Ministries involved are to 
be notified of the terms of the instructions, so that they can watch 
over the executions of the orders.°° However, no provision is made 
for public information to buttress enforcement or for notification to 
those who purchase goods or utilize services of the ententes. Thus, a 
over the execution of the orders.?° However, no provision is made 
than one manufacturer at a competitive price.** 


Tue EvuropeAN CoAL AND STEEL COMMUNITY 


M. Jean Monnet, the first President of the High Authority and 
major architect of the Treaty which came into force on July 25, 
1952, has described Articles 65 and 66°? as “Europe’s first major 
antitrust law.” °° The extent to which the hope and reality are 
related may well provide a guide to the results that will be obtained 





90 Circulaire No. 65, pp. 19-20. 


91 Rapport Annuel de la Commission Technique des Ententes au Ministre Charge 
des Affaires Economiques, Paris, 31 Decembre, 1955, pp. 14-17. This, the Commission’s 
first annual report to the Minister is still classified as “confidentiel.” An excellent 
report, reflecting a high degree of professional competency, it deals in this instance 
with the yeast cartel which the Commission recommended be broken, 24 September, 
1955. The Report indicates that the Minister has accepted this recommendation. In- 
volved was a classic cartel, created by the Vichy government, with production quotas, 
penalties for overproduction, and indemnities for underproduction. Identical prices 
and conditions of sale and geographic division of markets, gave the bakers no choice. 
Moreover, the cartel paid the owners of closed enterprises normal rates of profits for 
not producing. 


92 The text consulted was the unofficial English language version published by the 
High Authority and printed in Great Britain by The Fanfare Press Ltd., London. 


93 High Authority Information Documents, No. 2, The High Authority and The 
Trusts, Luxembourg, 1 September 1955, p. 2. 
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from Articles 85-90 of the Treaty Establishing the European Eco- 
nomic Community, the Comon Market.™* 

Article 65 of the Coal and Steel Treaty starts by a rule of 
prohibition against concerted practices tending directly or indirectly 
to restrict competition. It then goes on to give examples including 
price fixing, limitation on production, and allocation of markets, 
customers, or sources of supply. This short statement is then fol- 
lowed by a very long one giving the conditions under which the 
High Authority may authorize for periods of time agreements to 
specialize in production or to engage in joint buying and selling 
activities. These conditions include a showing that the activities 
will improve the economy, are essential to achieve such results, and 
will not give power to determine prices or the production of the 
commodity in the market. The loophole is further extended by 
giving the High Authority the right to exempt “analogous agree- 
ments,” which term is not strictly defined. The remainder of Article 
65 is devoted to procedural matters such as the right of the High 
Authority to obtain information and the right of the High Authority 
to decide cases and assess penalties, subject to appeal to the Court. 

Article 66 deals with concentration of power and starts with 
the presumption that concentration is proper unless proved other- 
wise. Transactions involving concentration must be authorized by 
the High Authority, and authorization is to be granted unless it is 
found that the concentration will give power to control production, 
determine prices or restrict competition in a substantial part of the 
market for the products involved. It is up to the High Authority 
to determine what is meant by control of an enterprise as a pre- 
requisite to applying the concept of concentration. It is assumed 
that control may exist in other forms than by merger, acquisition of 
shares, contracts, and similar devices. Further, the High Authority 
may exempt certain transactions by reason of size from the require- 
ment of prior authorization. Provision is made for breaking up 
concentrations, invoking penalties, and related matters. 

No provision governing export cartels as such is spelled out. 
Some persons argue that the language of Article 65 forbidding con- 
certed practices restricting or distorting competition within the Coal 





94 The text used is the mimeographed provisional translation issued by the Com- 
munity’s Information Service, Washington, 6 May 1957. 
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and Steel Market could be applied to export cartels. The theory is 
that export cartels cannot exist without in some way affecting the 
common market. Certainly, pricing practices of the export cartel 
and the resultant demand or lack of demand for products outside 
of the common market are reflected in the availability, price, and 
production of goods for use in the common market. Export prices 
higher than community prices in a seller’s market divert production 
from the community and create a scarcity.** 

The High Authority has issued a series of decisions designed to 
implement Articles 65 and 66. Decision 37/53 required existing 
cartels to register. Subsequently, 63 cartels were registered.°7 

In order to implement Article 66, three regulations were promul- 
gated in 1954.%* The first regulation defines control of an enterprise. 
Ownership of assets, influence on management, control over supplies 
of materials and similar forms may be control, but they are signifi- 
cant only if the person or persons concerned are able to determine 
the operation of an enterprise as to production, prices, investments, 
supplies, sales and allocation of profits. Lenders of capital such as 
banks and banking houses are treated liberally, and therefore not 
regulated under the control concept, as long as they do not exercise 
voting rights. 

The second regulation sets up the criteria for exemption from 
prior authorization for small concentrations. Exemption is granted 
where the concentration will not result in a volume of production 
sufficient to constitute an efficient operating unit. Vertical concen- 
tration is also permissible. The limit for crude steel production is 
set at 1.2m metric tons. Similar limits are set for other products. 





95 Troisieme Reunion Joints des Membres de l’Assemblee Consultative du Conseil 
de L’Europe et des Membres de l’Assemblee Commune de la Communaute Europeene 
du Charbon et de l’Acier, Strasbourg, 27 Octobre, 1955, Expose du Rapporteur de la 
Commission des Questions Economiques de |’Assemblee Consultative, pp. 34-35. 


96 Decision 37/53, July 11, 1953, Official Gazette of the Community, No. 10, July 
21, 1953. 


97 The High Authority, Report on the Situation of the Community, laid before 
the Extraordinary Session of the Common Assembly, Luxembourg, November, 1954, 
p. 96. 

98 Decision 24/54, Decision 25/54, and Decision 26/54, May 6, 1954, Official Gazette 
of the Community, No. 9, May 11, 1954. Decision 25/54 was subsequently amended 
by Decision 28/54, May 26, 1954, Official Gazette of the Community, No. 11, May 
31, 1954. 
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The third regulation defines the obligation of those not subject 
to the jurisdiction of the High Authority to submit information. 
There is a distinction between a request and a compulsory obliga- 
tion. Obligation exists when an interest holds more than 10% of 
the capital of an enterprise in the Community, representing a total 
dollar value exceeding $100,000. Banks acquiring assets on behalf 
of clients or as trustees are exempt. This is an application of the 
business secrecy privilege concept. The type of information to be 
given relates to the acquisition and exercise of the ownership in- 
volved. 

Before evaluating the effectiveness and the implementation of 
Articles 65 and 66 of the Coal and Steel Treaty, as well as other 
recent administrative and judicial decisions, a brief analysis will be 
made of the European Economic Community Treaty Restrictive 
Practices provisions. Because many American firms are already 
planning to gain the benefits of the eventual, large, integrated 
market, these provisions and any guesses concerning their impact 
are particularly important. At the recent International Conference 
on Restrictive Business Practices in Chicago during January, Euro- 
pean and American expert opinions, which under the rules of the 
Conference must remain anonymous, seemed evenly divided on the 
efficacy of Articles 85-89. There was agreement that the major 
danger not covered by the Articles is the danger of export cartels, 
exporting outside the Common Market, similar to the Brussels 
Entente that now exists in the Coal and Steel Community.” 

Article 85 denominates certain activities as being incompatible 
with the Common Market and therefore prohibited. The proscribed 
activities include all agreements between firms, all decisions to merge, 
and all concerted practices likely to affect trade between the Mem- 
ber States’®® and having as their object or result the prevention, 





99 The High Authority does not deem that the Brussels Entente, export cartel, is 
serious, supra note 93. The High Authority and The Trusts, p. 7. However, contrary 
views are discussed in the European Coal and Steel Community, Part I, Studies in 
Business and Economics, University of Maryland, College Park, Vol. 9, No. 3, Decem- 
ber 1955, pp. 17-19. 


100 The phrase, “trade between The Member States” is the key to some of the 
difficulties in making the Article a reality. Jurisdiction is based on inter-Member State 
commerce and is thereby a new concept lacking a body of law. In view of the 
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restriction, or distortion of the free play of competition within the 
Common Market. Nothing could appear clearer than this language 
which is reinforced by reference to five categories of practices which 
are particularly prohibited. These include: direct or indirect estab- 
lishment of cost or sales prices; limitation or control of production, 
markets, and technical development; market sharing or sharing 
of sources of supply; discrimination in price or terms of sale; and 
tying clauses. Such agreements or decisions are null and void un- 
less it can be shown that the agreements or concerted practices or 
decisions will improve production and distribution of goods and pro- 
mote economic or technical progress, while ensuring a fair sharing 
of the benefits of such improvements or progress with consumers. 
However, no non-essential restrictions may be imposed, nor may the 
arrangement lead to the elimination of competition as to a substan- 
tial portion of the goods in question. 

Article 86 is directed against the action of one or more dominant 
firms which would take unfair advantage of their position within the 
Common Market’ or a substantial portion of it. Four examples 
are given of the types of unfair practices that are prohibited. They 
are identical in all but two respects with the list under Article 85. 
Market sharing and sharing of sources of supply is omitted. With 
reference to limitation on production, markets or technical develop- 
ment, there is added the further qualification that such actions be 
to the prejudice of consumers. 

Thus far, nothing could be clearer than the fact that restraint of 
trade and market domination practices are prohibited, save for the 
cases falling under the exception in Article 85. No exceptions are 
allowed to the prohibited actions by a dominant or combination of 
dominant firms. What is not clear is the area to which the prohibi- 
tions apply. 

Article 87 requires that the two executive organs of the Common 
Market, the Commission and Council, in consultation with the 
Legislative Assembly issue appropriate regulations within the first 
three years of the life of the Treaty in accordances with alternative 
voting procedures. The regulations are to ensure enforcement by 





existence of major cartels in some Member States, it is reasonable to guess that a 
narrow interpretation of the phrase is highly likely. 


101 Article 86 also contains the key phrase discussed supra, note 100. 
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the institution of fines or means of compulsion and to implement 
the exemptions in Article 85. A possible sign of weakness in Articles 
85 and 86 is the requirement in Article 87 that the regulations define 
the scope of those Articles with respect to various sectors of the 
economy.’®? The other regulations are to deal with the jurisdic- 
tional relationships between the Executive and the Court, and the 
relationship between national laws and the Articles of the Treaty. 
Until the regulations are issued, each Member State is, according 
to Article 88, to pass on the practices in its own jurisdiction.’ 
Article 89 empowers the Commission to undertake an immediate 
investigation of infringements of the principles of Articles 85 and 86 
with or without the collaboration of Member States. The Commis- 
sion is also to supervise the application of the principles of Articles 
85 and 86 even before the regulations are promulgated. This in- 
cludes the power to decide if an infringement of a principle exists, 
and the power to authorize the appropriate Member States to act. 

The remaining related Articles deal with state monopolies, dump- 
ing practices and the like. 

The problem of the harmonization of the Treaty provisions with 
the legal systems governing restrictive practices in the member coun- 
tries is a major one. Article 100 of the Treaty provides for directives 
on harmonization of laws. However, this does not answer the problem 
of whether the Common Market law on restrictive practices will be 
Federal in nature, and the laws of the Member States continue as 
State law. There is every likelihood that a dual legal system will 
exist, and control of restrictive business practices that are purely 
domestic within a Member State will not fall under the ban of 
the Treaty. Assuming that this problem is somehow resolved, 
there is the further practical question of whether a stronger federal 
law on restrictive practices can coexist in the Common Market 
with the weaker laws of the Member States. Belgium and Luxem- 
bourg have no legislation controlling restrictive practices, though 





102 The implication is that certain sectors of the economy may not be able to 
survive competition as well as others. 

103 This may be meaningless because no Member State controls export cartels 
which would appear to be the only ones affected by the Treaty, in so far as the 
cartels operate from one Member State to another. 
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Belgium is considering such legislation.*** Italy has a Mussolini law 
which it ignores and hopes to replace soon.*°*> The Netherlands has 
a registration law that includes the power to order compulsory car- 
telization.°°° The new German law is a registration law, but it 
appears to be very broad and entirely dependent on whims of ad- 
ministration as to the degree of its suppression of restrictive prac- 
tices."°? France we have already seen. If the Common Market has 
added to it a Free Trade Area, then we shall see such conflicts as 
the legalization of non-signers’ clauses for resale price maintenance 
in the British legislation’®* as against the French ban. Such a con- 
flict already exists between the French and German legislation.’ 
The problems of the Common Market are practical ones, rather 
than legal questions. A Common Market must be able to develop 
in the face of existing cartels of great strength, such as exist in the 
Netherlands, and despite the self centered concentrations, such as 
exist in the Italian, French and German automobile industries."!° 





104 Authority for this prediction is found in an unpublished paper by Dr. P. M. 
Raskin, Director of Professional Organizations and Economic Disputes of the Belgian 
Ministry of Economic Affairs, given at the International Conference on Restrictive 
Business Practices, Chicago, 1958, pp. 3-4. 


105 See Title V—Part X, Chapters I and II, Articles 2595-2620, Italian Civil Code, 
March 30, 1942, Codici e Leggi d’Italia Codice Civile, Milan, 1949. 


106 Discussion of the Economic Competition Act of 1956, in an unpublished paper 
by Dr. P. Verloren van Themaat, Director, Office of Industrial Organization Problems, 
Netherlands Ministry of Economic Affairs, given at The International Conference on 
Restrictive Business Practices, Chicago, 1958, p. 12. 


107 For an English language version see Wirtschaft und Wettbewerb, Dokumen- 
tation V. No. 1, 1958. The following sections provide for wide discretion in the Cartel 
Authority: 2, 3, 4, 5, 6, 7. Section 8 gives the Federal Minister of Economics the 
power to authorize any sort of cartel if necessary for the common good. 


108 Restrictive Trade Practices Act, 1956, 4 and 5 Eliz. 2. Ch. 68, section 25, H. M. 
Stationery Office, Doc. No. 37737. 


109 Supra, note 107, section 16. Section 17 provides for cancellation of the previ- 
ously registered automatic authorization if there is misuse of the price fixing right. 


110 For a pessimistic discussion of the potential of Articles 85 and 86 see, Francois 
Perroux, Les Formes de la Concurrence dans le Marche Commun, Revue d’Economie 
Politique, January-February, 1958, Paris, p. 340 et seg. Compare the anxiety expre:sed 
by The International Chamber of Commerce which has urged a delay in the imple- 
mentation of Articles 85 and 86. The Chamber considers these Articles to be “dis- 
criminatory” against existing agreements. Apparently, the Chamber believes that 
Article 88, binding Member States to implement Articles 85 and 86, will be invoked. 
One may ask why the Chamber seems surprised by treaty provisions known for the 
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Then, if indeed a Common Market comes into being, with no geo- 
graphic allocations to common sales agencies such as have been 
legalized in the Coal and Steel Community,""* there may be a pos- 
sibility for implementing the language of Articles 85 and 86. 





past several years. See New York Times, April 1, 1957, article entitled, “Six Nation 
Market Urged to Delay Anti-Trust Rulings.” 


111 The High Authority has allowed exemptions from the operation of Article 
65 for common sales agencies such as those of the Ruhr. There three agencies, as a 
result of a number of decisions and a judgment of the Court, have been given sales 
zones. The Court in matter 2-56, between the Ruhr Common Sales Agency, “Geitling” 
and the High Authority, Journal Officiel, 16 April 1957, p. 166/57 et seg., found 
that the High Authority was obligated to pass upon the sales agency under the 
provisions of Article 65, and that without authorization from the High Authority the 
agency would be in violation of the Article. Moreover, the Court found that the 
High Authority, by defining a wholesaler as one who had purchased 12,500 tons of 
coal from one of the other agencies and like amount from “Geitling” was creating a 
cartel. The definition was stricken. By a series of subsequent High Authority Deci- 
sions the schemes of operation for the three common sales agencies in the Ruhr were 
modified. These modifications include the allocation of geographic sales areas. The 
Decisions involved are: 10-57, 11-57, and 12-57, 1 April 1957, Journal Officiel, 16 
April 1957, pp. 159/57-163/57; 16-57, 17-57, and 18-57, 26 July 1957, Journal Officiel, 
10 August 1957, pp. 319/57-352/57; 24-57, and 26-57, 10 December 1957, Journal 
Officiel, 27 December 1957, pp. 629/57-635/57. Similar sales zones and similar sales 
agencies have been authorized. 





















ANTITRUST 
NEWSLETTER 


Supreme Court (as of October 15, 1958) 


Dkt. 17—Eugle Lion Studios, Inc., et al. v. Loew’s Inc., RKO 
Theatres, Inc., et al. (S. D. N. Y.), December 5, 1957, Petition 
Filed. January 20, 1958, Petition Granted. 

The Second Circuit affirmed the District Court’s ruling that two 
motion picture theatre circuits and a booking company did not 
conspire in violation of the Sherman Act to exclude other companies 
from the opportunity of licensing feature motion pictures on a com- 
petitive basis. It is the contention of the petitioner that the lower 
court had misconstrued Section 5 of the Clayton Act by failing 
to make available to petitioners all matters previously established 
by the government in antitrust actions. 


Dkt. 18—International Boxing Club of New York, Inc. v. United 
States (S. D. N. Y.), Appeal filed December 9, 1957. March 17, 
1958, probable jurisdiction was noted. 

The U. S. District Court for the Southern District of New York 
had held that two individuals, two boxing clubs and a stadium 
corporation had conspired to restrain and to monopolize the pro- 
motion of professional championship boxing contests and had monop- 
olized the promotion of such boxing contests. Very broad injunctive 
relief was granted by the Court. 

The question presented to the Supreme Court relates only to the 
nature of the relief granted. The case is particularly important in 
that it should give a guide to the type of relief which the Supreme 
Court will deem applicable to a monopoly case of this nature. 


Dkt. 24—Guerlain, Inc. v. United States (S. D. N. Y.), Decem- 
ber 30, 1957, Appeal filed. February 3, 1958, probable jurisdiction 
was noted. March 3, 1958, case transferred to Summary Calendar. 

U. S. District Court for the Southern District of New York held 
that an American company, having a French affiliate which granted 
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to the American company the exclusive right to distribute trademark 
goods in the United States, had attempted to monopolize and did 
monopolize the importation into and the sale within the United States 
of such trademark goods by utilizing Sec. 526 of the Tariff Act of 
1930. There are two basic questions to be considered by the Su- 
preme Court in this appeal. The first question relates to the definition 
of the relevant market upon which to measure the alleged monop- 
olization. The second question relates to the interrelationship between 
Sec. 526 of the Tariff Act of 1930 and Secs. 1 and 2 of the 
Sherman Act. 

Companion cases to Dkt. 24 are Dkt. 30, Parfume Corday, Inc. 
v. United States, and Dkt. 31, Lanvin Parfums, Inc. v. United States. 

On March 3, 1958, Dkts. 24, 30 and 31 were all transferred 
to the Summary Calendar. 


Dkt. 45—Beacon Theatres, Inc. v. Hon. Harry A. Westover (9th 
Cir.), April 8, 1958, Petition filed. May 19, 1958, Certiorari granted. 
The Ninth Circuit denied defendant’s petition for writ of man- 
damus to compel the trial court to vacate orders granting the plaintiff’s 


motion to strike defendant’s demand for a jury trial on a complaint 
and answer and directing the issues to be tried to the court without 
a jury separate from defendant’s counterclaim for damages under 
the antitrust laws. 


Dkt. 49—Local 24 of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, AFL-CIO v. 
Oliver (Ohio Supreme Court), Certiorari granted May 26, 1958. 

The Ohio Supreme Court dismissed an appeal from the Ohio 
Court of Appeals which held that a provision of a contract between 
the Union and a group of motor carriers was illegal under the Ohio 
antitrust laws. The contract fixed the prices to be paid for the use 
of trucks and trailers leased by the owners to motor carriers. The 
opinion also provided that the Ohio State courts had jurisdiction 
to enjoin the enforcement of the contract and to declare it null 
and void. 


Dkt. 54—United States v. Radio Corp. of America, et al. (U. S. 
D. C., E. P.), April 22, 1958, Appeal filed. June 16, 1958, juris- 
diction noted. 

The District Court held that it did not have jurisdiction of the 
Government complaint charging an illegal exchange of television 
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and radio stations with another broadcasting company because the 
FCC had approved the exchange and granted the licenses. The 
question presented to the Supreme Court is whether under the facts 
of the case the approval by the FCC excluded jurisdiction of the 
District Court. The Government contends that the FCC had erred 
in that the approval by the FCC did not include the larger con- 
spiracy described in the complaint, nor did it include all the parties. 
Another instant question presented is whether the Government in 
failing to appeal from the FCC order was guilty of laches or estoppel 
which precludes the seeking of relief in an independent action filed 
with the District Court. 


Dkt. 76—Klor’s Inc. v. Broadway-Hale Stores, Inc., et al., (9th 
Cir.), May 31, 1958, Petition filed. Certiorari granted October 13, 
1958. 

The Circuit Court affirmed a dismissal of a retail store’s action 
charging a conspiracy among certain suppliers to refuse to sell the 
plaintiff certain merchandise. The court ruled that the complaint 
and the proof did not allege and show “injury to the public” and 
that therefore plaintiff's action must fail. 


Dkt. 234—Federal Trade Commission v. Mandel Brothers, Inc. 
(7th Cir.), Petition filed July 30, 1958. Certiorari granted Oc- 
tober 13, 1958. 

The case involved the Fur Products Labeling Act. The District 
Court had modified and affirmed the FTC order prohibiting a 
department store from misbranding and falsely advertising furs. 


Dkt. 252—Safeway Stores, Inc. v. Oklahoma Retail Grocers Assn., 
Inc. (Appeal from the Supreme Court of the State of Oklahoma), Ap- 
peal filed August 4, 1958. Jurisdiction noted October 13, 1958. 

The Oklahoma Supreme Court held that a retail grocery chain 
violated the Oklahoma Unfair Sales Act when it sold groceries at 
prices below the minimum statutory cost so as to meet the alleged 
reduced prices of competitors who were giving trading stamps with 
the purchase of groceries. Safeway contends that the Oklahoma Act 
violates the United States Constitution. 
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Dkt. 267—Jack H. Kelly v. Vincent W. Kosuga (7th Cir.), 
Petition filed August 11, 1958. Certiorari granted October 13, 1958. 

The Seventh Circuit held that an action under the Sherman Act 
to recover a balance due on a contract for the sale of onions was 
not barred even though the agreement contained reciprocal promises 
to refrain from dealing in onions on the futures market. 

The question presented is whether the District Court’s holding 
that the petitioner’s affirmative defense that the agreement constituted 
a violation of the Sherman Act was sufficient. 


Dkt. 404—Melrose Distillers, Inc. v. United States (4th Cir.), 
Certiorari granted November 10, 1958. 
The petition was granted for the limited question as follows: 


“Can a Maryland corporation or a Delaware corporation 
be further criminally prosecuted (in a federal court for a federal 
offense) following its dissolution under the laws of the state 
of its creation occurring after indictment but before arraignment 
or plea, such dissolution timely appearing of record in the case?” 


The States of Maryland and Delaware were invited to file briefs, 
as amici curiae. 


Dkt. 406—Federal Trade Commission v. Simplicity Pattern Co., 
Inc. (C. A. D. C.), Petition filed September 26, 1958. 

The FTC appealed from the Circuit Court’s ruling that the 
FTC order should be set aside in that the manufacturer was not 
given the opportunity to present evidence of cost justification to 
dispel the charge of unlawful discrimination in violation of Section 
2(e) of the Clayton Act. 


Other Court Decisions 


Pittsburgh Plate Glass Co., et al. v. United States (C. A. 4th Cir., 
October 6th, 1958). 

A jury verdict that a manufacturer of plate glass mirrors par- 
ticipated in a conspiracy to fix prices is affirmed. The manufac- 
turer’s “conscious parallelism” in announcing a price increase iden- 
tical with that announced almost simultaneously by its competitors, 
in the light of the manufacturer’s apparent close connection with 
the climax of the conspiracy, permitted the inference of an agreement 
with some or all of the conspirators. 
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Adams Dairy Company v. St. Louis Dairy Co., et al. (C. A. 8th 
Cir., October 14th, 1958). 

A contract between dairies and a drivers’ labor union, which in- 
creased commission rates paid to drivers for the delivery of certain 
quantities of dairy products and thereby had the effect of raising 
a competing dairy’s delivery costs, is not illegal in and of itself under 
the Sherman Act. Although the labor contract adversely affected 
only one dairy, a jury found that no conspiracy existed, thereby 
determining that the union was acting alone and seeking a lawful 
labor objective. 


Frank Hess v. Petrillo, et al. (C. A. 7th Cir., October 17th, 
1958). 

A musician’s charge that he was prevented from securing em- 
ployment to perform upon his patented musical instrument by a 
conspiracy between a musicians’ union and booking agents in viola- 
tion of the Sherman Act was properly dismissed because the union 
was acting in its own self interest in opposing the use of the patented 
device. 


United States v. Virginia Milk Producers Ass’n, Inc. (U.S. D. C. 
D. C., October 16th, 1958). 

An allegation that a co-operative agricultural association of milk 
producers monopolized trade in supplying milk for resale is dismissed 
on the ground that such organizations are exempt from the prohibi- 
tions of Section 2 of the Sherman Act by virtue of Section 6 of 
the Clayton Act and Section 1 of the Capper-Volstead Act. However, 
charges that the association conspired with persons not engaged in 
agricultural pursuits in violation of Sections 1 and 3 of the Sherman 
Act, and acquired stock and assets of various companies in violation 
of Section 7 of the Clayton Act, are not dismissed since the alleged 
activities are beyond the scope of the exemptions granted by statute. 


American Crystal Sugar Co. v. The Cuban-American Sugar Co. 
(C. A. 2d Cir., October 1, 1958). 

A company with a wholly-owned subsidiary engaged in refining 
cane sugar violated Section 7 of the Clayton Act by acquiring ap- 
proximately 23 per cent of the stock of a beet sugar refiner, accord- 
ing to the United States Court of Appeals for the Second Circuit. 
The stock was not acquired for investment purposes but to gain con- 
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trol and effect changes to the company’s own advantage at the ex- 
pense of the beet sugar refiner. The trial court’s injunction prohibit- 
ing the company from voting the acquired stock, acquiring additional 
stock, and acquiring representation on the beet sugar refiner’s board 
of directors is affirmed. 








Department of Justice Activity 


U.S. v. Anheuser-Busch, Inc. (U.S. D. C. S. D. Fla., Complaint, 
October 29, 1958.) 

Attorney General William P. Rogers announced the filing in the 
United States District Court at Miami, Florida, of a complaint 4 
charging that the acquisition by Anheuser-Busch, Inc., St. Louis, 
Missouri, of the Miami, Florida, brewery of the American Brewing 
Company, may substantially lessen competition or tend to create a q 
monopoly in violation of Section 7 of the Clayton Act. Anheuser- 
Busch’s acquisition of the Miami brewery, it is alleged, eliminates 
actual and potential competition between Anheuser and American 
in the sale of beer in Florida, reduces competition in the sale of 
beer in that State, and enhances Anheuser’s competitive advantage 
over other sellers of beer in that State. Industry-wide concentration 
in the sale of beer, according to the complaint, will also be increased. 
The complaint names as defendants Anheuser-Busch, Inc., St. Louis, 
Missouri; American Brewing Company, New Orleans, Louisiana; 
City Products Corporation, Chicago, Illinois and Wagner Brewing 
Company, Jacksonville, Florida. American Brewing Company owned 
the Miami brewery which Anheuser-Busch, Inc. purchased; City 
Products owned 97% of the capital stock of American and 75% 
of the capital stock of Wagner, and Wagner owned the real property 
of the Miami brewery and leased these facilities to American for 
the production of beer, according to the complaint. The complaint 
asks that Anheuser be required to divest itself of all the business, 
including trade-marks, inventory and assets relating to the produc- 
tion of beer in Florida which it acquired from American, City Prod- 
ucts and Wagner. Anheuser, according to the complaint, with sales 
in 1957 in excess of 6 million barrels of beer, was the largest seller 
of beer in the United States. The complaint states that prior to 
the acquisition Anheuser was the second largest seller of beer in 
Florida and accounted for approximately 21% of the total volume 
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of beer sold in that State in 1957. The Miami brewery of American, 
it is alleged, was the third largest seller in Florida with approximately 
12% of the total volume of 1957 sales in that State. Further, the 
complaint states that the Miami brewery of American prior to the 
acquisition had the largest beer production capacity of any brewery 
located in Florida, with approximately 40% of the beer production 
capacity in that State. Among breweries located in Florida, Ameri- 
can’s Miami brewery also ranked first in sales, according to the com- 
plaint, accounting for approximately 48% of total sales by all Florida 
breweries. The complaint states that the number of breweries operat- 
ing in the United States has decreased from June 30, 1935 when 
750 breweries produced 42,782,378 barrels of beer, to 1957 when 
264 breweries produced 85,139,722 barrels of beer. In 1957, it is 
alleged, that 25 largest companies engaged in brewing beer in the 
United States accounted for approximately 69% of total national 
sales of beer. 


U. S. v. Fairmont Foods Company (U. S. D. C. W. D. Mich., 
Indict., November 7, 1958). 

Attorney General William P. Rogers announced that a federal 
grand jury sitting in Grand Rapids, Michigan indicted the Fairmont 
Foods Company of Wisconsin in a three-count indictment charging 
violations of Section 1 of the Sherman Act and Section 3 of the 
Robinson-Patman Act, in connection with the sale and distribution 
of milk. According to the indictment, the defendant bottles milk in 
Green Bay, Wisconsin, and sells such milk in the States of Michigan 
and Wisconsin. Its total dollar volume in 1957 was in excess of 
$3,330,000 in Wisconsin and in excess of $400,000 in Michigan. 
The indictment charges the defendant with selling milk in Houghton 
County, Michigan, at prices lower than those charged elsewhere in 
Michigan and Wisconsin, and with selling milk at unreasonably low 
prices in Houghton County, Michigan, for the purpose of destroying 
competition. The indictment also charges that the defendant and 
its distributor in Houghton County combined and conspired to fix 
the prices of milk to be sold in Houghton County, Michigan. It is 
alleged that the defendant subsidized price wars by its distributor, 
sold below cost to its distributor, and agreed with its distributor to 
fix its distributor’s resale prices. As a result of these activities of 
the defendant, it is alleged that competing dairies sustained serious 
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financial losses and that prices paid to the farmers were sharply 
reduced. 


U.S. v. Jas. H. Matthews Co. (U. S. D. C. W. D. Pa., Consent 
Judgment, November 5, 1958). 

Attorney General William P. Rogers announced the entry in the 
Federal District Court in Pittsburgh, Pennsylvania of an antitrust 
consent judgment enjoining violations of Sections 1 and 2 of the 
Sherman Act in the sale and distribution of bronze grave markers. 
Consenting to the entry of the judgment was the Jas. H. Matthews 
Co. of Pittsburgh, Pennsylvania. The Government’s complaint, 
filed March 21, 1958, alleged that Matthews is one of the country’s 
largest manufacturers of bronze grave markers, controlling at least 
75% of industry sales. The complaint charged the defendant with 
achieving a monopolistic position by conspiring with its cemetery 
customers to restrain trade. According to the complaint Matthews 
suggested, and the cemeteries adopted, certain restrictive devices de- 
signed to prevent the installation of any bronze grave marker not 
purchased from the particular cemetery where the marker is to be 
installed. In return for this assistance in eliminating competition, the 
cemeteries agreed to purchase their own marker supplies predomi- 
nantly from Matthews. The judgment entered requires Matthews to 
sell markers to any persons regularly engaged in the business of 
selling markers or monuments at retail. The judgment provides 
that Matthews, at any time after 10 years from the effective date of 
the judgment, may be relieved from the compulsory sale obligation 
upon a showing to the satisfaction of the Court that certain com- 
petitive conditions then exist. In addition, Matthews is enjoined 
from selling markers to any cemetery when it knows that such 
cemetery reserves to itself the exclusive right to sell markers for in- 
stallation within its confines; or refuses to install bronze markers, 
reasonably appropriate for installation in the cemetery, which are 
sold by other retail marker dealers; or has any rule which makes it 
unreasonably difficult or more costly to have installed within its 
confines bronze markers sold by persons other than such cemetery. 
Matthews is also enjoined by the judgment from entering into various 
restrictive agreements, and from certain other practices detrimental 
to competitors. 
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U. S. v. The Commercial Electric Co., et al. (U.S. D. C. N. D. 
Ohio, Complaint, October 20, 1958). 

Attorney General William P. Rogers announced the filing of an 
antitrust indictment in the United States District Court for the 
Northern District of Ohio, charging illegal trade restraints in the 
sale and distribution of electrical appliances. Named as defendants 
in the indictment are: The Commercial Electric Company, a whole- 
sale distributor of GE major appliances, at Toledo, Ohio, and the 
following retailers in Toledo: S & K Appliances, Inc., The Gross 
Electric Fixture Company, Woodville Appliances, Inc., Lusk Furni- 
ture and Appliances, Inc., Shea’s, Inc., R. H. Macy & Company, Inc. 
(LaSalle and Koch Division), Phillips Appliance and Air Condi- 
tioning, Superior Refrigeration Sales & Service, and Frank Rogers 
Furniture City, Inc. of Maumee, Ohio. It was alleged that, since 
March 1957, the named defendants and certain co-conspirators have 
been engaged in a combination and conspiracy to suppress competi- 
tion in interstate commerce in GE major appliances, in violation of 
the Sherman Antitrust Act. Pursuant to that alleged combination 
and conspiracy, it was charged, the named defendants and co- 
conspirators agreed to fix and maintain uniform minimum prices 
for GE major appliances, and to boycott other retailers. Thus, ac- 
cording to the indictment, consumer prices for GE major appliances 
in the Toledo area have been stabilized, and price competition among 
retailers has been eliminated. A companion civil antitrust complaint 
was filed at the same time. Most of the defendants named in the 
indictment are made defendants also in this civil complaint. How- 
ever, Shea’s, Inc. and R. H. Macy and Company, Inc. are listed as 
co-conspirators but not as defendants in the civil complaint. On 
the other hand, two individuals, namely Edgar L. Bauerfeld, 4907 
Summit Street, Toledo, and Alban C. Clark, 4308 Monroe Street, 
Toledo, are included among the defendants in the civil complaint 
but named merely as co-conspirators in the indictment. The allega- 
tions in the civil complaint are substantially similar to those in the 
indictment. 


U. S. v. Radio Corporation of America (U.S. D. C. S. D.N. Y., 
Consent Judgment, October 28, 1958). 

Attorney General William P. Rogers announced the successful 
conclusion of one of the Department’s most important antitrust 
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cases by the entry of a consent judgment against Radio Corporation 
of America in the Federal District Court in New York City. The 
Government’s civil complaint filed November 19, 1954, charged 
that RCA had violated the Sherman Antitrust Act in that it had 
monopolized the patent licensing business in radio purpose appara- 
tus by means of various agreements which restrained both that 
licensing business and the manufacture, sale and distribution of radio 
purpose products and devices. The complaint charged that RCA 
achieved its power by amassing ownership of, and rights to use and 
license others under, approximately 10,000 United States patents 
in the radio purpose field. With this mass of patents, it was alleged 
that RCA licensed almost all manufacturers of radio purpose ap- 
paratus under standard form agreements, called “package licenses.” 
These licenses contained provisions requiring licensees to accept li- 
censes under all of RCA patents; restricting the end use of the 
products manufactured under the license; providing for payment of 
the same royalties irrespective of whether any or all of RCA patents 
were used in the manufacture; and assessing royalties computed on 
the selling price of the completed products which included unpatented 
and unpatentable materials. The format of the consent judgment 
entered may be outlined as follows: (1) compulsory licensing of 
patents: the terms under which existing patents must be licensed 
by RCA, the licensing of 1/00 listed patents related to color television 
apparatus, and the licensing of future patents (those acquired by 
RCA within the next ten years); (2) prohibitions against various 
licensing and commercial practices; and (3) certain general provi- 
sions requiring RCA to furnish certain services or limiting its opera- 
tions in certain respects. Initially, it should be noted that the judg- 
ment defines “radio purpose apparatus” broadly to mean equipment 
which transmits or receives signals by way of electronic impulses 
(other than apparatus used for public service communication). 


Existing patent rights as to radio purpose apparatus. Under the 
judgment RCA is required to license, on a royalty free basis, all of its 
existing patents relating to the manufacture, use or sale of radio 
purpose apparatus. It is estimated that approximately 12,000 pat- 
ents and patent rights are affected by this requirement of the judg- 
ment. One hundred of these patents, listed in the judgment and 
relating to color television apparatus, must be licensed on special 
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terms, described below. These existing patents must be licensed to 
all persons on a basis which permits the applicant to choose among 
the patents and without restriction as to type of radio purpose 
apparatus which may be made or sold under the license. The license 
must be for the life of the patents unless the applicant requests a 
shorter term. If the applicant already has a license from RCA, 
he may substitute the new license under the judgment for the old 
one, thus obtaining all the benefits available to any new licensee. 
This right of substitution depends upon the applicant giving RCA 
the right of cancellation of its license from the applicant. Licenses 
issued by RCA under the judgment must provide a royalty free 
right of immunity for the domestic manufacturer to use and sell in 
foreign countries where RCA has patents corresponding to those 
domestic patents covered by the license. As to the 100 listed patents 
relating to color television apparatus, RCA must place these patents 
in a so-called “pool” and license them royalty free to all members of 
the pool. Membership in the pool is available to all concerns on the 
following terms: if the concern has an existing patent relating to 
color television apparatus and is willing to license it royalty-free to 
all members of the pool, that concern must file a statement to that 
effect with the Clerk of the United States District Court in New 
York City. A concern which does not have any color television 
apparatus patents, but which is desirous of joining the pool should 
file a statement with the Clerk indicating those two facts. Under 
the terms of the judgment, only existing color television patents are 
required to be placed in the pool and the pool automatically ter- 
minates when the oldest patent placed in it expires. Any person not 
desiring to join the pool may, under the judgment, obtain a license 
from RCA under any, some or all of the 100 listed color television 
patents at reasonable royalties. Under the judgment, any future 
patent relating to radio purpose apparatus which RCA acquires 
within the next ten years, must be licensed to any applicant upon a 
reasonable royalty basis. These future patent licenses must contain 
the same terms relating to sales in foreign countries as those licenses 
under existing patents. Of particular significance is the requirement 
of the judgment that RCA must make it a term of any license, 
under existing and future patents, that the licensee may at any time 
contest the validity and scope of the patents licensed and may sur- 
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render the license under some of the patents, with the right to 
renegotiate the royalty rate, or cancel the license at any time after 
the first anniversary date of the license. Because the Government’s 
case was primarily aimed at an alleged illegal monopolization of the 
business of licensing radio purpose patents, and the research and 
development relating to this field rather than of manufacturing, the 
judgment permits RCA to require of any applicant for a license 
under the judgment a limited, reciprocal license back to RCA, on 
a reasonable royalty basis, under patents owned or controlled by 
the applicant. Before RCA may insist upon such a reciprocal license, 
however, (a) the applicant must have licensed, offered to license, 
or knowingly allowed others to use the patents to manufacture or 
sell radio purpose apparatus under the patent, (b) RCA must be 
using the invention covered by the patent, and (c) the apparatus 
which RCA desires to make or sell under the patent must be of the 
same general character or kind as that for which a license from 
RCA is sought by the applicant. RCA must pay a reasonable royalty 


for this reciprocal license, irrespective of whether the applicant seeks 
a royalty free or royalty bearing license from RCA. 


Injunctions as to licensing and other commercial practices of RCA. 
The judgment contains a number of injunctions against RCA future 
patent licensing practices, all designed to prevent RCA in the future 
from engaging in those activities alleged in the complaint to have 
been used to achieve its dominant power in the patent licensing busi- 
ness in the radio purpose apparatus field. Thus, RCA is enjoined from 
conditioning the issuance of a patent license upon a grant back of a 
license to RCA, except those reciprocal licenses specifically per- 
mitted in connection with the compulsory licensing provisions of the 
judgment. RCA is enjoined from (a) licensing its foreign patents 
through any other person engaged in licensing patents owned by 
someone else; (b) conditioning the grant of a license under one 
patent upon an applicant taking a license under another patent; 
(c) having any agreement or program under which any foreign or 
domestic patents are licensed upon the understanding that the licen- 
see will limit imports into or exports from any country; and (d) re- 
stricting a licensee to the manufacture, use or sale of any particular 
product within the radio purpose field. 
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The judgment further requires, in effect, that in assessing royal- 
ties against the net selling price of an article RCA must permit deduc- 
tion for services or unpatented parts. RCA is also prohibited from 
licensing a limited number of patents at the same royalty rate at 
which it licenses a larger number of patents if there is a reasonable 
difference in their value. There are other injunctive provisions against 
allocating territories or fields for the manufacture or sale of radio 


purpose apparatus. 


General Provisions. The judgment contains provisions which re- 
quire that RCA, so long as it offers its Industry Services Labora- 
tories services to licensees, must offer such services on a non-discrimi- 
natory basis to licensees and non-licensees; make available for ten 
years, for a reasonable charge, approximating cost, such of its tech- 
nical information as the licensee may reasonably need to enable 
him to utilize the inventions or patents under which he is licensed 
by RCA; and annually make up a list of its patents available for 
licensing under the judgment. In order to prevent any future amassing 
of patents by RCA, the judgment enjoins RCA for a period of ten 
years from acquiring title to patents from anyone not in its employ- 
ment and, perpetually, from acquiring exclusive licenses under, or 
any right to grant sub-licenses under, any U. S. patent owned by 
someone else, without first securing court approval. 


Federal Trade Commission Activities 


F. T. C. v. Chinook Packing Co. (F. T. C. Dkt. #7147, Con- 
sent order, November 10, 1958). 

The Federal Trade Commission approved a consent order 
requiring Chinook Packing Co., to stop making illegal brokerage 
payments to its customers. This action represents the adoption by 
the Commission of an initial decision by Hearing Examiner Loren 
H. Laughlin based on an order agreed to by the company and the 
F. T. C.’s Bureau of Litigation. A Commission complaint, issued 
last May 8, said the company generally sells its canned salmon 
pack through brokers who are paid commissions ranging from 2 to 
5 percent. However, the complaint charged, Chinook made many 
sales to brokers purchasing for their own account for resale, and 
granted them discounts or allowances in lieu of brokerage. Section 
2(c) of the Amended Clayton Act forbids this practice. 
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F. T. C. v. Guaranteed Parts Co., Inc. (F. T. C. Dkt. # 6987, 
Consent order, October 6, 1958). 

The Federal Trade Commission affirmed a consent order requir- 
ing Guaranteed Parts Co., Inc., Seneca Falls, N. Y., a manufacturer 
of automotive ignition replacement parts, to stop charging favored 
customers less than their competitors. The order, agreed to by the 
company and the F. T. C.’s Bureau of Litigation, was contained in 
Hearing Examiner Frank Hier’s initial decision which the Commis- 
sion adopted. The F. T. C.’s complaint, issued December 13, 1957, 
alleged the company’s discount schedule (ranging from 3% to 20% 
dependent on annual purchases) results in small independent whole- 
salers paying higher prices than heavier-buying independent com- 
petitors. The company favored wholesalers belonging to buyer groups 
over both large and small independents by giving them discounts of 
20% to 30% without regard to their annual purchases, the com- 
plaint continued. It charged that the effect of these discriminations 
may be substantially to lessen competition in violation of Sec. 2(a) 
of the Robinson-Patman Amendment to the Clayton Act. Accord- 


ing to the order, Guaranteed Parts must charge the same net prices 
to customers who compete with each other in reselling its products. 


F. T. C. v. Associated Barr Stores, Inc. (F. T. C. Dkt. #7119, 
Consent order, October 6, 1958). 

The Federal Trade Commission ordered a stop to certain promo- 
tional arrangements between Associated Barr Stores, Inc., a large 
jewelry chain of Philadelphia, and Trifari, Krussman & Fishel, Inc., 
a major producer of costume jewelry located in New York City. 
The F. T. C.’s Bureau of Litigation and both corporations agreed to 
an order contained in an initial decision by Hearing Examiner Abner 
E. Lipscomb. The Commission adopted this order. Trifari, Kruss- 
man & Fishel was one of three suppliers charged by the F. T. C. 
last April 10 with paying special allowances to Barr for advertising 
their products but not making such allowances available to the 
chain’s competitors on proportionally equal terms. This discrimina- 
tion, the complaints alleged, violates Sec. 2(d) of the Robinson- 
Patman Amendment to the Clayton Act. In a second count in each 
complaint, the chain and its president, Myer B. Barr, were charged 
with violating Sec. 5 of the F. T. C. Act by soliciting these unlawful 
payments which “they knew or should have known” were not offered 
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on proportionally equal terms to their competitors. Proceedings 
against the other two suppliers are still pending. The order forbids 
Trifari, Krussman & Fishel to pay to any customer, and Barr know- 
ingly to induce from any supplier, allowances unless they are made 
available to all other competing customers on proportionately equal 
terms. Barr had sales exceeding $2.1 million for the fiscal year 
ending June 30, 1955. Trifari, Krussman & Fishel topped $8 million 
in sales in 1955. 


F. T. C. v. Gummed Industries Association, Inc. (F. T. C. 
Dkt. ##7079, Consent order, October 17, 1958). 


The Federal Trade Commission approved a consent order re- 
quiring The Gummed Industries Association, Inc., New York City, 
and member manufacturers to stop conspiring to fix prices for flat 
gummed paper. The order was agreed to by the respondents and 
the F. T. C.’s Bureau of Litigation. It was contained in an initial 
decision by Hearing Examiner Earl J. Kolb which the Commission 
adopted. In its complaint of March 3, 1958, the Commission said 
these six principal members, plus a seventh, Minnesota Mining and 
Manufacturing Co., St. Paul, Minn., account for virtually all of 
the nation’s output of flat gummed paper. (The charges are still 
pending against Minnesota Mining, which filed an answer denying 
any illegality on its part and a motion asking dismissal of the com- 
plaint.) Alleging violation of Sec. 5 of the F. T. C. Act, the Com- 
mission charged the respondents with using these unlawful methods 
which have eliminated competition in the sale of the product: Estab- 
lishing identical prices and selling terms and conditions throughout 
the country; dividing the United States into four zones with the 
fixed uniform delivered prices in the first being increased identically 
for the second and fourth, and further increased for the third. Thus, 
buyers in each zone are charged the same price regardless of where 
they or the particular manufacturer are located; using the Association 
as a clearing house to exchange information on each other’s prices, 
discounts, and selling terms; fixing price differentials for variations 
in color, size, weight, trim, type, quantity, and packing of the 
product. Joined in the order forbidding these restrictive practices 
in the future is Philip O. Deitsch, the Association’s Secretary-Treasurer 
and Managing Director. 
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F. T. C. v. Thermoid Co. (F. T. C. Dkt. ##7032, Consent order, 
October 31, 1958). 

The Federal Trade Commission approved a consent order re- 
quiring Thermoid Co., Trenton, N. J., a manufacturer of automobile 
replacement parts with a $40 million a year business, to stop dis- 
criminating among its customers in price. The order was agreed to 
by both Thermoid and the F. T. C.’s Bureau of Litigation. It was 
contained in Hearing Examiner Earl J. Kolb’s initial decision which 
the Commission affirmed. In its complaint of last January 14, the 
Commission alleged that independent jobbers were charged higher 
prices than competing jobbers buying through group organizations. 
The company further was charged with favoring its private brand 
customers—9 oil, 3 rubber, and 2 mail order companies—over both 
group buying and independent jobbers. Thermoid rebated a per- 
centage of the purchase price when a jobber customer resells to 
another wholesaler, up to a fixed maximum of total purchases, the 
complaint said. Group buying jobbers were granted this rebate on 
all goods resold to retailers, but independents received it only on 
goods sold to other jobbers, the complaint charged. It added that 
at least three group jobbers were given rebates on all purchases and 
the fixed maximum percentage was disregarded. Thermoid’s private 
brand customers were granted these typical favored prices, the com- 
plaint stated: For flexible radiator hose, the rubber companies were 
charged 34.5% less than jobbers; the mail order houses, 25% less; 
and the oil companies, 21% less. In addition, various of the private 
brand customers were given free merchandise with purchases, the 
complaint concluded. These arrangements were alleged to be in 
violation of Sec. 2(a) of the Robinson-Patman Amendment to the 
Clayton Act, which forbids price discriminations where the effect 
may be substantially to lessen competition. According to the order, 
Thermoid must charge the same net prices to customers who compete 
with each other in reselling its products. 


F. T. C. v. Associated Construction Publications (F. T. C. Dkt. 
#7285, Complaint, November 3, 1958). 

Associated Construction Publications, Detroit, Mich., and its 15 
member publishers of construction industry trade papers were charged 
by the Federal Trade Commission with illegally combining to restrain 
trade and monopolize the advertising of construction equipment 
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manufacturers. A Commission complaint charges that the members 
organized A. C. P. as a means to accomplish their illegal purpose 
and limited membership to one publication in any given area. Each 
firm was allocated a territory to prevent overlapping in the circu- 
lation of their publications, the complaint continues. The complaint 
further charges that these firms agreed upon prices, discounts, and 
terms of sale for advertising space in their publications, and used 
A. C. P. to acquire advertising for themselves and to divert it from 
competitors. Alleging violation of Sec. 5 of the F. T. C. Act, the 
complaint charges that these practices have injured competitors and 
impeded the establishment and development of new trade papers. 
According to the complaint, although there are 35 regional con- 
struction publications, the 15 published by A. C. P. members account 
for 90% of the advertising placed. 


F. T. C. v. F. A. Gosse Co. (F. T. C. Dkt. ##7099, Consent 
order, November 3, 1958). 


The Federal Trade Commission approved a consent order pro- 
hibiting F. A. Gosse Co., Seattle, Wash., a primary broker of canned 
salmon and other food products, from making illegal brokerage 
payments to its customers. The Commission adopted an initial de- 
cision by Hearing Examiner Loren H. Laughlin based on an order 
agreed to by the company and the F. T. C.’s Bureau of Litigation. 
A Commission complaint, issued March 27, 1958, had alleged that 
the firm favored certain buyers with substantial allowances in lieu 
of brokerage or price concessions reflecting brokerage. According 
to the complaint, these typical means were used to make such allow- 
ances to favored buyers: (1) selling at net prices less than the amount 
accounted for to the packer-principals; (2) granting price deductions, 
a part or all of which were not charged back to the packer-principals; 
and (3) taking reduced brokerage on sales involving price con- 
cessions. These practices, the complaint concluded, violate Sec. 2(c) 
of the Robinson-Patman Amendment to the Clayton Act. 


F. T. C. v. Alton Canning Co., Inc. (F. T. C. Dkt. #7265, 
Complaint, October 13, 1958). 

The Federal Trade Commission charged Alton Canning Com- 
pany, Inc., Rochester, N. Y., with discriminating among its customers 
in prices charged for its canned and frozen fruits and vegetables. 
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A Commission complaint alleges this price discrimination may sub- 
stantially lessen competition between the firm’s favored and non- 
favored buyers and also between their customers, in violation of Sec. 
2(a) of the Robinson-Patman Amendment to the Clayton Act. 
The firm, whose gross sales totaled $2,963,000 in 1956, sells directly 
to C. F. Burns & Sons Co., Inc., and through brokers, the complaint 
says. Burns, which has the same officers and directors as Alton, 
resells the products exclusively to several large chain stores. The 
brokers resell principally to wholesale and retail chain grocers. The 
complaint charges that Alton’s prices vary from 2% to 14% to 
different purchasers for goods of like grade and quality. As an 
example, the complaint cites the following: 


Fancy Sliced Beets—24/303 
4- 4-57 C. F. Burns & Son Co., Inc. $ .88 per dozen 
4-10-57 Mid-Eastern Cooperatives, Inc. $1.00 per dozen 


The complaint further alleges that Burns resold the Fancy Sliced 
Beets to A. & P. and Safeway at $.90 per dozen, which price is less 
than Alton charges wholesalers, whose customers compete with the 
favored chains. 


F. T. C. v. The American National Retail Jewelers Assn. 
(F. T. C. Dkt. #46986, Consent order, October 8, 1958). 

The Federal Trade Commission ordered The American National 
Retail Jewelers Association, New York City, and its Executive Vice 
President, Charles M. Isaac, to stop conspiring illegally to fix or 
increase the profit margins or prices of silverware. After review, the 
Commission adopted an initial decision by Hearing Examiner Loren 
H. Laughlin based on an order agreed to by the respondents and 
the F. T. C.’s Bureau of Litigation. The order also is binding upon 
A. N. R. J. A.’s successor, Retail Jewelers of America, Inc., located 
at the same New York City address, and the officers and represen- 
tatives of both. Agreeing that enjoining these parties insures dis- 
continuance of the challenged practices, the Commission upheld 
the examiner’s dismissal of the charges as to the following A. N. R. 
J. A. officials, who were cited as representative of the entire member- 
ship: Leo F. Henebry, Oscar Kind, Jr., Maurice Adelsheim, William 
H. Shreve, and Allen Davidson. In its complaint of December 13, 
1957, the Commission charged that beginning some time in early 
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1953 the more than 4,000 members of A. N. R. J. A. used the 
Association’s combined power and prestige (1) to coerce silverware 
manufacturers to meet their demands for an increased discount 
from the retail list prices suggested by the manufacturers, and (2) to 
fix a uniform markup on the retail sale of silverware. Alleging vio- 
lation of Sec. 5 of the F. T. C. Act, the complaint concluded that 
the unlawful conspiracies deprive the public of the benefit of com- 
petition and raise the price that purchasers must pay for silverware. 


BOOK REVIEWS 


Levin, Harvey J., Business Organization and Public Policy: A 
Book of Readings, Rinehart & Company, New York (1958), pp. 550, 
$7.00; Heflebower, Richard B. and George W. Stocking, Readings 
in Industrial Organization and Public Policy, Vol. VIII of the 
Series of Republished Articles of Economics Sponsored by the 
American Economic Association, Richard D. Irwin, Inc., Homewood, 
Illinois (1958), pp. 426, $6.00. 

Not since 1942, when, Readings in the Social Control of Industry 
was published, has an effort been made to collect in convenient 
book form a series of readings in the broad field of government regu- 
lation. This year, however, two such books have been issued. Despite 
the fact that the Levin volume contains upwards of 50 selections, 
and the Heflebower-Stocking volume reprints of some 20-odd articles, 
only three pieces appear in both volumes. Consequently these volumes 
are complementary, rather than mutually exclusive. 

Mr. Levin has chosen to divide his selection of readings into two 
broad parts. The first, entitled ‘Maintaining Competition,” is 
subdivided into sections dealing with Workable Competition, Mea- 
surement of Industrial Concentration, Consequences of Industrial 
Concentration, Factors Contributing to Industrial Concentration, 
The Antitrust Laws, and Countervailing Power. Under the broad 
heading “Alternative Approaches to Public Policy,” the second part 
contains sections on Agriculture, Distribution, Conservation, National 
Security, Public Regulation and Ownership of Industry (further 
subdivided into sections dealing with public utilities, transportation, 
communications, atomic power, river valley development, and na- 
tionalized industries). The new collection of readings, sponsored by 
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the American Economic Association, divides the field into five major 
categories. These are: The Structure of Industries and Markets; 
Case Studies in Industrial Structure and Behavior; Business Practices 
and Market Behavior; Industrial Organization and Economic 
Theories; and Competition, Monopoly, and Public Policy. 

Despite their titles, these books are not comparable in either pur- 
pose or scope. Levin intends his book primarily for the use of 
undergraduates, whereas Heflebower and Stocking state that their 
collection is for use primarily in graduate courses. Further, Levin 
undertakes to present a balance of viewpoints, even though such a 
presentation requires cutting and editing of some of the selections; 
no such balanced presentation is attempted, and no editing is 
undertaken, by the compilers of the American Economic Association- 
sponsored volume. Again, while Levin draws his selections from 
a wide variety of sources, Heflebower and Stocking specifically ex- 
clude from consideration: sections of books, proceedings of confer- 
ences, and government hearings. Moreover, they avowedly “give 
low priority” to digest or survey articles. This narrower conception 
of what a book of readings should contain detracts, in the reviewer’s 
opinion, from the value of the Heflebower and Stocking collection 
for its intended purposes. It led them to exclude from their choice 
of readings certain rather valuable contributions in this field in 
recent years. For example, Levin has included Jesse W. Markham’s 
excellent review of “Evidence and Findings on Mergers,” published 
by the National Bureau of Economic Research in its Business Con- 
centration and Price Policy, whereas by definition the A. E. A. volume 
necessarily excluded the piece. 

Both the difference in purpose and the difference in selection 
technique have led to a substantial difference in the coverage of 
these volumes. Of the two, Levin’s is much broader in scope. As 
Professor John Perry Miller states in the preface: “. . . the coverage 
is consistently broader than the orthodox treatment of industrial 
organization.” For example, not only does Levin include selections 
on the extent of industrial concentration—a topic also covered in 
the A. E. A. volume—but he carries the analysis a step further by 
including discussions of the role of mergers, taxation, patents, and 
economies of scale as factors underlying that concentration. A further 
advantage of the Levin book is the introductory comments which 
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precede each section and which should provide a more accurate 
focus and a better perspective for the student; indeed, they should 
be helpful to general readers. 

On the other hand, the Heflebower and Stocking volume contains 
an excellent bibliography, covering some 30-odd pages, which, though 
restricted to journal articles, embraces nearly all the significant ones 
in this field published in recent years. Such a compilation has long 
been needed. 

Both books, needless to say, make handy additions to any ref- 
erence shelf; both should prove useful teaching aids; both contain 
articles which many will feel might well have been omitted, and omit 
articles which many will feel should have been included. This is 
inevitable in any collection of this type. 


Irwin M. STELZER 
of Boni, Watkins, Jason & Co. 
37 Wall Street 

New York 5, N. Y. 


























| BIBLIOGRAPHIA 





“Analysis of Antitrust Consent Decree Provisions Affecting Foreign 
Patent Rights,” Patent, Trademark & Copyright Journal of 
Research & Education, 2:408, Summer, 1958. 


Anti-Trust Laws: A Comparative Symposium, U. of Toronto, 
Faculty of Law, Comparative Law Series, Vol. 3. Toronto: 
Carswell Co. Ltd., 1956, pp. vi, 635. $12.00. Friedmann, 
W., Ed. 


“Antitrust Problems in Patent Pooling and Multiple Licensee Agree- 
ments,” U. Pittsburgh Law Rev., Fall, 1958. 


Baumol, William J. “On the Theory of Oligopoly,’ Economica, 
August, 1958. 


Brewster, K. Antitrust and American Business Abroad. New York: 
McGraw-Hill, 1958, pp. xxiv, 509. $12.00. 


Cheit, E. F. “Public Policy Toward Trade Unions: Antimonopoly 
Laws,” Labor Law Jour.. 9:705, Summer, 1958. 


“Clayton Section 7 and the duPont-GM Case: A ‘Big Stick’ for 
Anti-Trust?” Calif. Law Rev., 46:266, May, 1958. 


Consent Decree Program of the Dept. of Justice: Hearings before 
the Antitrust Subcommittee of the House Committee on the 
Judiciary, 85th Cong., 2nd Sess., March-May, 1958. Pt. 2, 
Vols. 1-3, American Telephone and Telegraph Co. Washington: 
Supt. Docs., 1958. 


Current Progress and Problems of the Anti-Trust Laws: Addresses. 
Summary of Remarks. Walsh, L. E.; “Remarks.” Gwynne, 
J. W.; “Current Progress and Problems of Antitrust Laws.” 
Hansen, V. R.; “New York’s Antitrust Program—A Practical 
Application of the ‘States’ Rights’ Principle.” Lefkowitz, L. J.; 
“The Aftermath of the duPont-GM Case.” Handler, M. Anti- 
trust Law Sym., 1958:75, 1958. 


737 





738 THE ANTITRUST BULLETIN 


Dirlam, J. B. and Stelzer, I. M. “Insurance Industry: A Case Study 
in the Workability of Regulated Competition,’ U. Pa. Law Rev., 
107:199, December, 1958. 


“Does the First Amendment Protect the Use of Lobbying Activities 
and Mass Communication to Obtain an Illegal Monopoly?” 
U. Pittsburgh Law Rev., 19:77, Summer, 1958. 


“DuPont and the Clayton Act,” Cartel, 8:84, July, 1958. 


Frost, G. E., Oppenheim, S. C. and Twomey, N. F. “Parking Meter 
Industry,” Patent Trademark & Copyright Jour. of Research & 
Education, 2:376, Summer, 1958. 


Fulda, C. H. “Antitrust Considerations in Motor Carrier Mergers,’ 
Mich. Law Rev., June, 1958, pp. 1237-90. 


Functional Discounts: Hearings before the Antitrust Subcommittee 
of the House Committee on the Judiciary, 85th Cong., 2nd 
Sess., July 16, 17, 1958. Washington: Supt. Docs., 1958. 


Gellman, A. J. ”The Regulation of Competition in United States 
Domestic Air Transportation: A Judicial Survey and Analysis, 
II,” Jour. Air Law and Com., Spring, 1958, pp. 148-81. 


Handler, M. “Recent Antitrust Developments,” Record, 13:417, 
October, 1958. 


Harbeson, R. W. “The Clayton Act: Sleeping Giant of Antitrust?” 
Amer. Economic Review, Vol. XLVIII, p. 92. 


Hoff, G. G. “Export Associations: Antitrust Immunity,” New York 
Law Forum, 4:141, April, 1958. 


How to Comply With the Sherman Act: A Round Table Discussion. 
Introductory Statement. Oppenheim, S. C.; “Some Aspects of 
Express Contracts and the Sherman Act.” Seymour, W. N.; 
“Problems of Conspiracy.” Kirkham, F. R.; “Problems of Com- 
bination—Integration, Intra-Corporate Conspiracy and _ Joint 
Ventures.” Whipple, T.; “Problems of Monopoly.” Gesell, G. A., 
Antitrust Law Sym., 1958:3, 1958. 

“Importation Control Under Tariff Act Section 526: Trademark 


Privileges and Antitrust Policy [U. S. v. Guerlain, Inc., 155 F. 
Supp. 77],” Yale Law Jour., 67:1110, May, 1958. 








BIBLIOGRAPHIA 739 


“Jointly Owned Companies Operating Abroad: A Problem in 
Antitrust Policy,” Georgia Law Jour., 47:125, Fall, 1958. 


Kaplan, A. D. H., Dirlam, J. B., and Lanzillotti, R. F. Pricing in 
Big Business—A Case Approach, Washington: Brookings Inst., 
1958, pp. xiv, 344. Cloth $5.00; paper $2.00. 


Keith, M. “Developments in the Application of Antitrust Laws to 
Professional Team Sports,” Hastings Law Jour., 10:119, No- 
vember, 1958. 


Kessel, R. A. “Price Discrimination in Medicine,” Jour. of Law 
and Economics, 1:20, October, 1958. 


Kramer, V. H. “Modification of Consent Decrees: A Proposal to 
the Antitrust Division,’ Mich. Law Rev., 56:1051, May, 1958. 


Legislation Affecting Sections 7, 11 and 15 of the Clayton Act: 
Hearings before the Subcommittee on Antitrust and Monopoly 
of the Senate Committee on the Judiciary, 85th Cong., 2nd Sess., 
April and May, 1958. Washington: Supt. Docs., 1958. 


Linowitz, S. M. “Antitrust Laws: A Damper on American Foreign 
Trade?” Amer. Bar Assn. Jour., 44:853, Summer, 1958. 


“Means of Determining When Treble Damages Are Recoverable 
for a Loss Due to a Violation of the Antitrust Laws,” Calif. 
Law Rev., 46:447, August, 1958. 


Mergers and Concentration in the Trucking Industry: Report of 
the Senate Select Committee on Small Business, 85th Cong., 2nd 
Sess. Washington: Supt. Docs., 1958. 


McGee, J. S. “Predatory Price Cutting: The Standard Oil (N. J.) 
Case,” Jour. of Law and Economics, 1:137, October, 1958. 


Neville, J. W. “Antitrust Treble Damage Suit—The Fees of It!” 
Mich. State Bar Jour., 37:20, October, 1958. 


Nitschke, A. “Some Antitrust Problems in Foreign Trade,” Mich. 
State Bar Jour., 37:19, May, 1958. 








740 THE ANTITRUST BULLETIN 


Organized Professional Team Sports: Hearings before the Antitrust 
Subcommittee of the House Committee on the Judiciary, 85th 
Cong., Ist Sess., June-August, 1957. Pts. 1 and 2. Washington: 
Supt. Docs., 1957. 


Pierce, S. R. Jr. “Organized Professional Team Sports and the 
Antitrust Laws,” Cornell Law Q., 43:566, Summer, 1958. 


Program to Honor Antitrust Division of U. S. Dept. of Justice. 
Statement. C. W. Dunn; “Is There a Better Way?” S. N. Barnes. 
“A Tribute.” S. N. Barnes, Antitrust Law Sym., 1958:113, 1958. 


Rowe, F. M. “Discriminatory Sales of Commodities in Commerce: 
Jurisdictional Criteria Under the Robinson-Patman Act,” Yale 
Law Jour., 67:1155, June, 1958. 


“Screen Gems,” Cartel, 8:123, October, 1958. 


“Section Three of the Robinson-Patman Act Held Not an Anti-Trust 
Law [Nashville Milk Co. v. Carnation Co., 78 Sup. Ct. 352],” 
Marq. Law Rev., 42:123, Summer, 1958. 


Sosnick, S. H. “A Critique of Concepts of Workable Competition,” 
Quart. Jour. Econ., August, 1958, pp. 380-423. 


Strengthening the Robinson-Patman Act and Amending the Antitrust 
Law Prohibiting Price Discrimination: Report together with 
supplemental and individual views of the Senate Committee on 
the Judiciary, 85th Cong., 2nd Sess. Washington: Supt. Docs., 
1958. 


The Airlines Industry: Report of the Antitrust Subcommittee of the 
House Committee on the Judiciary, 85th Cong., 2nd Sess. Wash- 
ington: Supt. Docs., 1958. 


The Role of Private Antitrust Enforcement in Protecting Small 
Business—1958: Hearings before a Subcommittee of the Senate 
Select Committee on Small Business, 85th Cong., 2nd Sess., 
March 3-4, 1958. Washington: Supt. Docs., 1958. 


“They Came Like Locusts,’ Cartel, 8:114, October, 1958. 


Turner, D. F. “Validity of Tying Arrangements Under the Antitrust 
Laws,” Harv. Law Rev., 72:50, November, 1958. 








BIBLIOGRAPHIA 741 


“Union-Induced Employer Refusals to Deal: A Merger of Antitrust 
Standards and NLRB Expertise Suggested,” Yate Law Jour., 
67:893, April, 1958. 


Westfall, D. “Landowners’ Third-Party Damage Suits Under the 
Sherman Act,” Harvard Law Rev., 72:305, December, 1958. 


Wood, L. I. “Report of the Attorney General’s Antitrust Committee 
Three Years After,’ Geo. Washington Law Rev., 26:669, June, 
1958. 











THE BUSINESS AND LAW OF MUSIC 


A commentary—by experts in the field—on 

the legal aspects of domestic and foreign music publishing, 
and the phonograph record industry; 

as well as many of the legal complexities of 

music in the theatre and nightclubs; 

music in motion pictures, radio and television; 

and performing rights societies. 





The Business and Law of Music was designed as an informative 
reader for lawyers involved in the field of music—particularly with 
respect to contractual and rights arrangements. It will also prove an 
invaluable (and understandable) legal guide for composers, lyricists, 
librettists, agents, producers, music publishers, record manufacturers, 
and those in the recording industries. 


The Business and Law of Music gathers together information previ- 
ously unavailable in book form on nightclub licensing; on music for 
the theatre; and on music in relation to the motion picture, radio and 
television industries. This volume’s scope is still further enhanced 
by the constant preoccupation of the contributors with comparative 
practices in the lucrative international music markets. 


Edited by JosepH TauBMAN, Rubin, Wachtel, Baum & Levin, New York. 
Mr. Taubman also edited Financing A Theatrical Production, and is the 
author of Copyright and Antitrust, and The Joint Venture and Tax 
Classification. 

With an introduction by Bernarp A. GrossMAN, Past President, Federal 
Bar Association of New York, New Jersey and Connecticut, and pres- 
se chairman of that organization’s Committee on The Law of The 

eatre. 


Contributors 

Leon Brettler, Exec. V.P., Shapiro, Bernstein & Co.; Walter Hofer, 
Counsel in the field ae oreign Music Publishing; Charles B. Seton, Rosen, 
Seton & Sarbin; Sidney A. Diamond, Counsel, London Records, Inc.; 
Paul J. Sherman, V.P., General Artists Corporation; Maxwell T. Cohen, 
Counsel in the field of Cabaret Law; Richard Colby, Counsel, 20th Century- 
Fox; Chairman, Copyright Committee, Motion Picture Association of 
America, Inc.; Sidney Shemel, Counsel, United Artists Music Co.; Leon 
Kellman, Counsel, American Guild of Authors and Composers; Allen H. 
Arrow, Orenstein, Arrow © Lourie. 


THE BUSINESS AND LAW OF MUSIC 


A Symposium of the Committee on The Law of The Theatre of the 
Federal Bar Association of New York, New Jersey and Connecticut. 


$5.95, clothbound, Published December, 1965 
FEDERAL LEGAL PUBLICATIONS / 95 Morton Street / New York, N. Y. 10014 





| THE CREATIVE ARTS 


| > THE JUDICIAL PROCESS 


by JOHN F. WHICHER 
with an introduction by STANLEY ROTHENBERG 


A fascinating inquiry into a number of the basic concepts of 
the law of literary property, THE CREATIVE ARTS AND THE 
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problems of legal method. 

Copyright lawyers, in particular, will find this collection of 
thought-provoking articles an important and significant contribu- 
tion to the literature of the field. As Dr. Rothenberg notes in his 
Preface to the book: 


“It is appropriate that these essays emanate from Mr. 
Whicher, who has given of himself so fully in the Ameri- 
can Bar Association's Committee on Copyright Law 
Revision. Many of his recommendations (including ver- 
batim statutory provisions) were adopted by the Register 
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Bill. The same integrity, insight, and learning mark 
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our judge-made copyright law.” 
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Beckett." 


Joun F. Wuicuer is a prominent trial lawyer who has published 
numerous legal articles in such journals as the Bulletin of the Copy- 
right Society of the U.S.A., the Texas Law Review, the New York 
University Law Review, and P.E.A.L. Quarterly. Mr. Whicher is 
Chairman of the Committee on Government Relations to Copy- 
rights of the American Bar Association’s Section of Patent, Trade- 
mark and Copyright Law; and a member of the Editorial Board 
of the Bulletin of the Copyright Society of the U.S.A. 

STANLEY ROTHENBERG is a prominent legal scholar and the author 
of numerous books in the field of copyright law and the perform- 
ing arts. 

$8.00 published November, 1965 





